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A Letter from William J. Hold, President/CEO 

 
 

We know that choosing the right professional development programs to strengthen your career 
can be challenging. There are many options for you to choose from; so how can you be sure 
that your time, efforts, and money are being invested and not wasted? 

By becoming a committed participant of The Alliance, you can rest assured that you are also 
making the best educational choice for your career—no matter what step of your learning path 
you are on. 

 
For the last 50 years, our designations have been regarded throughout the industry as symbols 
of quality and trust. Our practical courses are taught by active insurance and risk management 
practitioners, include polices and forms currently used in the field, and guide you through real-
world scenarios to give you a deeper understanding of what your clients are facing today. The 
knowledge and skills you develop in any one of our courses (or designation programs) can be 
put to use immediately. 

 
You will build long-lasting relationships with your clients, stay ahead of industry trends, 
emerging risks, and products that are constantly evolving in our dynamic market. You will have 
access to the industry’s latest learning materials and will be the first to hear about new courses. 
With a learning path customized to fit your needs, you will be better equipped to protect your 
clients. 

 
Have no doubt that your success is our priority. Whether you are new to your career, or a 
seasoned professional, you are about to embark on a wonderful professional development 
journey. Thank you for choosing the Risk & Insurance Education Alliance as your guide toward 
a thriving career. 

 
Let’s take the first step. 

 

 
William J. Hold, M.B.A., CRM, CISR 
President/CEO 
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 (2) To Business Income Coverage or to 
Extra Expense Coverage.  

 3. The special limit shown for each category, a.
through d., is the total limit for loss of or 
damage to all property in that category. The 
special limit applies to any one occurrence of 
theft, regardless of the types or number of 
articles that are lost or damaged in that 
occurrence. The special limits are (unless a 
higher limit is shown in the Declarations):  

 a. $2,500 for furs, fur garments and garments 
trimmed with fur.  

 b. $2,500 for jewelry, watches, watch 
movements, jewels, pearls, precious and 
semiprecious stones, bullion, gold, silver, 
platinum and other precious alloys or 
metals. This limit does not apply to jewelry 
and watches worth $100 or less per item.  

 c. $2,500 for patterns, dies, molds and forms.  
d. $250 for stamps, tickets, including lottery 

tickets held for sale, and letters of credit.  
These special limits are part of, not in addition 
to, the Limit of Insurance applicable to the 
Covered Property.  
This limitation, C.3., does not apply to 
Business Income Coverage or to Extra 
Expense Coverage.  

 4. We will not pay the cost to repair any defect to 
a system or appliance from which water, other 
liquid, powder or molten material escapes. But 
we will pay the cost to repair or replace 
damaged parts of fire-extinguishing equipment 
if the damage:  

 a. Results in discharge of any substance from 
an automatic fire protection system; or  

 b. Is directly caused by freezing.  
However, this limitation does not apply to 
Business Income Coverage or to Extra 
Expense Coverage.  

D. Additional Coverage – Collapse  
The coverage provided under this Additional 
Coverage, Collapse, applies only to an abrupt 
collapse as described and limited in D.1. through 
D.7.

 1. For the purpose of this Additional Coverage, 
Collapse, abrupt collapse means an abrupt 
falling down or caving in of a building or any 
part of a building with the result that the 
building or part of the building cannot be 
occupied for its intended purpose.  

2. We will pay for direct physical loss or damage 
to Covered Property, caused by abrupt 
collapse of a building or any part of a building 
that is insured under this Coverage Form or 
that contains Covered Property insured under 
this Coverage Form, if such collapse is caused 
by one or more of the following: 
a. Building decay that is hidden from view, 

unless the presence of such decay is 
known to an insured prior to collapse; 

b. Insect or vermin damage that is hidden 
from view, unless the presence of such 
damage is known to an insured prior to 
collapse; 

 c. Use of defective material or methods in 
construction, remodeling or renovation if the 
abrupt collapse occurs during the course of 
the construction, remodeling or renovation.  

d. Use of defective material or methods in 
construction, remodeling or renovation if the 
abrupt collapse occurs after the 
construction, remodeling or renovation is 
complete, but only if the collapse is caused 
in part by: 

 (1) A cause of loss listed in 2.a. or 2.b.;
 (2) One or more of the "specified causes of 

loss";
 (3) Breakage of building glass; 
 (4) Weight of people or personal property; 

or
 (5) Weight of rain that collects on a roof. 
 3. This Additional Coverage – Collapse does 

not apply to: 
 a. A building or any part of a building that is in 

danger of falling down or caving in; 
b. A part of a building that is standing, even if 

it has separated from another part of the 
building; or 

c. A building that is standing or any part of a 
building that is standing, even if it shows 
evidence of cracking, bulging, sagging, 
bending, leaning, settling, shrinkage or 
expansion. 

 4. With respect to the following property:  
 a. Outdoor radio or television antennas 

(including satellite dishes) and their lead-in 
wiring, masts or towers;  
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Atlanta Dallas Miami Orlando

RESIDENTIAL
Single Family Detached-Medium Quality

Apartment/Condominium-Mid Rise

COMMERCIAL / OFFICE
Single Story

Mid-Rise

High Rise

RETAIL
Neighborhood Strip Center

Regional Mall

HOSPITALITY / LODGING
Three-Star Hotel

Five-Star Hotel

WAREHOUSE / MANUFACTURING
Warehouse-Regional Distribution

Warehouse-Light Industrial

Manufacturing-Tech Laboratory

HEALTHCARE
Acute Care Facility

Medical Office Building

Specialty Clinic

PRIMARY & SECONDARY EDUCATION
Elementary School

Middle School

High School

HIGHER EDUCATION
Academic/Classroom

Laboratory

Administration

Dormitory

PUBLIC / COMMUNITY FACILITIES
Gov't Adminstrative Buildings

Museum/Performing Arts

Recreation/Gymnasium

Police Stations

PARKING STRUCTURES
Below Grade-Multi-Level

Abo e Grade M lti Le el

U.S. Costs per Square Foot of Gross Floor Area 2021





















































































•Bare Walls Concept

•All Inclusive / Single
Entity Concept

•“Original Spec” Concept
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The Court rejected the applicability to the innocent insured
doctrine to the rescission question in this case. The Court
said that coverage cases applying the doctrine “usually
involve the enforcement of policy exclusions” adding that
“the innocent insured doctrine makes sense in that context
because the insured’s innocence is relevant to whether an
intentional act invokes an exclusion to coverage. But the
innocent insured doctrine appears irrelevant to rescission, a
recognized remedy for even innocent misrepresentations.”

The Court said that “unlike in a rescission case, the
innocence of an insured matters a great deal when another
insured’s wrongdoing triggers a policy exclusion, and a
dispute arises over whether the insured has a duty to defend
the innocent insured under a policy that indisputably was in
effect.” But the issues of insurance coverage governed by
common law rules of policy language interpretation are
“significantly different from the question of whether an
insurance policy should be enforced in the first place.”
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I. Introduction 

A. Background 

1. Purpose 

a) To indemnify board members against claims 

2. Is an “uncontrolled” line; policy is non-standard 

B. The Directors and Officers exposure 

1. Who – any person who serves on a board of directors for a 
company or organization 

2. Why – factors leading to growing exposure 

a) Litigious society 

(1) D&O claims are increasing at 20% per year 

(2) 50% of the directors and officers will have a claim filed against them 

b) Increased level of mergers and acquisitions 

c) Broader interpretation of federal statutes 

(1) Securities Act of 1934 

(a) Federal law that governs stock exchanges and over-the-counter 
trading 

(b) Requires publication of information concerning stocks which are 
listed on the exchanges 

(2) Banking Act of 1956 

(3) The Racketeer-Influenced and Corrupt Organizations Act (RICO) 

(a) Collection of treble damages 

(b) Defendants do not have to be found guilty of a criminal action 

(c) Complainants must show 

(i) While conducting an “enterprise” 

(ii) Engaged in two or more acts of “racketeering activity” 

(iii) Over a period of up to 10 years, one since 1970 
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d) More exposure through the passage of new laws 

(1) Americans with Disabilities Act (ADA) 

(2) Comprehensive, Environmental Response, Compensation and Liability 
Act (CERCLA) 

(3) Sarbanes-Oxley Act of 2002 

e) Increase in claims by third parties 

(1) Employment-related claims 

(2) Claims by creditors 

(3) Regulators 

(4) Customers 

II. Forms of Governance in Business Entities 

A. Proprietorship 

1. Owned and controlled by a single person 

2. Commonly designated a “sole proprietorship” or D/B/A 

B. Partnership 

1. Association of two or more persons to carry on a business purpose 
for profit 

2. Uniform Partnership Act 

3. Governed by partners 

4. Types 

a) Full or general partnership 

b) Limited partnership 
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C. Limited Liability Company 

1. Artificial legal entity created under the laws of a state 

a) Taxed like a partnership 

b) Immunity of a corporation 

2. Governed by members and the membership agreement 

a) Manager – responsible for the day-to-day operations 

b) Members – receive the financial benefits from the LLC 

3. Most states now permit an Individual LLC 

D. Corporation 

1. Artificial person or legal entity created under the laws of a state or 
nation 

2. Law regards it as distinct from its individual members 

3. Has capacity of succession among members and is often 
perpetual 

4. Governed and directed by directors and officers 

a) Officers – persons charged with important functions of 
management, such as president, vice-president, secretary 
and treasurer 

b) Directors – persons appointed or elected according to law to 
manage and direct the affairs of the corporation 

5. Types 

a) By ownership 

(1) Stock corporation 

(2) Private corporation 

(3) Publicly traded corporation 

(4) Non-stock (municipal) corporation 
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b) By purpose 

(1) For-profit 

(2) Not-for-profit 

c) Special cases 

(1) Spiritual corporations 

(2) Professional corporations 

(3) Quasi-public corporations (utilities, public service) 

E. Association 

1. A number of persons united together for a special purpose or 
business 

2. Frequently, a vague term for a group joined together without a 
charter, but for a common purpose and through methods and 
forms used by incorporated bodies 

3. Governed similarly to corporations 

a) Types 

(1) For-profit association 

(2) Not-for-profit association 

b) Special cases 

(1) Professional associations 

(2) Joint ventures 

(a) Not continuous 

(b) Treated as partnerships for tax purposes 

(3) Unions 
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III. The Corporate Board 

A. Why select this form of governance 

1. Limited immunity from liability 

2. Perpetual nature 

3. Distinct nature 

4. Flexibility 

B. The parts of the corporation 

1. Entity 

2. Shareholders (optional) 

3. Officers 

a) Through the exercise of discretion, shares day-to-day 
operational and management duties with other officers and 
managers 

b) Elected or appointed by resolution by the board of directors 

c) Responsibilities and scope of authority, whether executive or 
administrative, are provided by the by-laws or a resolution by 
the board of directors 

d) In the discharge of duties, considered the agent of the 
corporation 

e) Frequently serve in the dual capacity of corporate officer and 
board member 

4. Directors 

a) Elected to serve as a representative in acting as the 
corporation’s governing body 

b) Responsible for the overall management and has the authority 
to conduct corporate affairs to the extent granted by the 
shareholders 
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c) Inside director – one who is an employee, officer, or major 
stockholder of the corporation 

d) Outside director – one who has no interest, or only minimal 
direct interest in the corporation; one who is not an employee, 
officer, or major stockholder 

e) Interlocking director – one who is a director of more than one 
corporation having allied interests 

f) Outside director service – service by a director or officer, at the 
request of the corporation, on the board of another 
corporation 

5. Committees – bodies to whom others have delegated particular 
functions 

C. Major Responsibilities and Duties of Directors and Officers 

1. Establishing the corporation’s basic goals and policies 

2. Electing or appointing corporate officers, advising them, 
approving their actions, and auditing their performance 

3. Safeguarding and approving changes in the corporation’s assets 

4. Approving important financial matters and ensuring that proper 
annual and interim reports are given to stockholders 

5. Delegating special powers to others to sign contracts, open bank 
accounts, sign checks, issue stock, obtain loans, and conduct any 
activities that may require board approval 

6. Maintaining, revising, and enforcing the corporate charter and 
bylaws 

7. Perpetuating a competent board by conducting regular elections 
and filling interim vacancies with qualified persons 

8. Fulfilling their fiduciary duties to the corporation and its 
stockholders 

9. Sarbanes-Oxley, in Section 10A, requires that in the absence of an 
audit committee, the board of directors take immediate and 
appropriate action in the event of notification or finding of fraud 
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IV. Policies that Provide Directors & Officers Coverage 

A. Personal 

1. Homeowners 

a) Business Exclusion 

 
 
 
 
 
 Non-profit is not 
 excluded, as long 
 as it is not your 
 “business” 

 2. “Business” 
 
  a. “Bodily injury” or “property damage” arising out of or  
   in connection with a “business” conducted from an  
   “insured location” or engaged in by an “insured”,  
   whether or not the “business” is owned or operated  
   by an “insured” or employs an “insured”.   
 
   This exclusion E.2. applies but is not limited to an  
   act or omission, regardless of its nature or   
   circumstance, involving a service or duty rendered,  
   promised, owed, or implied to be provided because  
   of the nature of the “business”. 
 
  b. This exclusion E.2. does not apply to: 
 
   (1) The rental or holding for rental of an “insured  
    location”; 
 
    (a) On an occasional basis if used only as a  
     residence; 
 
    (b) In part for use only as a residence, unless a  
     single family unit is intended for use by the  
     occupying family to lodge more than two  
     roomers or boarders; or 
 
    (c) In part, as an office, school, studio or private 
     garage; and 
 
   (2) An “insured” under age 21 years involved in a  
    part-time or occasional, self-employed   
    “business” with no employees; 
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b) Liability Loss Assessment 

 D. Loss Assessment 
 
 1. We will pay up to $2,000 for your share of loss   
  assessment charged against you, as owner or tenant of  
  the “residence premises”, during the policy period by a  
  corporation or association of property owners, when the  
  assessment is made as a result of: 
 
  a. “Bodily injury” or “property damage” not excluded  
   from coverage under Section II – Exclusions; or 
 
  b. Liability for an act of a director, officer or trustee in  
   the capacity as a director, officer or trustee, provided 
   such person: 
 
   (1) Is elected by the members of a corporation or  
    association of property owners; and 
 
   (2) Serves without deriving any income from the  
    exercise of duties which are solely on behalf of a 
    corporation or association of property owners. 
 
 2. Paragraph I. Policy Period under Section II – Conditions  
  does not apply to this Loss Assessment Coverage. 
 
 3. Regardless of the number of assessments, the limit of  
  $2,000 is the most we will pay for loss arising out of: 
 
  a. One accident, including continuous or repeated  
   exposure to substantially the same general harmful  
   condition; or 
 
  b. A covered act of a director, officer or trustee.  An act 
   involving more than one director, officer or trustee is  
   considered a single act. 
 
 4. We do not cover assessments charged against you or a  
  corporation or association of property owners by any  
  governmental body. 
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2. Umbrella 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 Non-profit not 
 excluded 

WHAT THIS POLICY COVERS 
 
We will pay for personal injury or property damage for which a 
covered person becomes legally liable; that is, this insurance 
applies separately to each covered person for claims or suits 
brought against that person.  This liability must arise from an 
occurrence which takes place during the policy period. 
 
WHAT IS EXCLUDED 
 
This policy does not cover: 
 
 9. any activities as an officer or member of a board of  
  directors of any corporation or organization, unless it is a 
  non-profit corporation or organization. 

B. Commercial 

1. Commercial General Liability 

a) Perils Covered 

(1) Coverage A – Bodily Injury and Property Damage 

 
 
 Pay those sums 
 
 Legally obligated to 
 pay 
 
 Defend 
 
 
 
 Investigate 
 
 
 
 
 
 Does not include 
 coverage for failure 
 to perform duties 

1. Insuring Agreement 
 
 a. We will pay those sums that the insured becomes legally 
  obligated to pay as damages because of "bodily injury"  
  or "property damage" to which this insurance applies.   
  We will have the right and duty to defend the insured  
  against any "suit" seeking those damages.  However, we 
  will have no duty to defend the insured against any “suit” 
  seeking damages for “bodily injury” or “property damage” 
  to which this insurance does not apply. We may at our  
  discretion investigate any "occurrence" and settle any  
  claim or "suit" that may result.  But 
 
  (1) The amount we will pay for damages is limited as  
   described in Section III – Limits Of Insurance; and 
 
  (2) Our right and duty to defend end when we have  
   used up the applicable limit of insurance in the  
   payment of judgments or settlements under   
   Coverage A or B or medical expense under   
   Coverage C. 
 
 No other obligation or liability to pay sums or perform acts or 
 services is covered unless explicitly provided for under 
 Supplementary Payments – Coverages A and B. 
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(2)  Coverage B – Personal and Advertising Liability 

 Committed during 
 the policy period 

b. This insurance applies to "personal and advertising injury" 
 caused by an offense arising out of your business but only if 
 the offense was committed in the "coverage territory" during 
 the policy period. 

b) Persons Covered 

 
 
 Individual and 
 spouse 
 
 
 Partnership, 
 members and 
 spouse 
 
 
 Limited liability 
 companies 
 
 
 
 Corporation or 
 association 
 
 Officers & 
 Directors 
 
 
 Trusts and 
 trustees 

1. If you are designated in the Declarations as: 
 
 a. An individual, you and your spouse are insureds, but  
  only with respect to the conduct of a business of  which  
  you are the sole owner. 
 
 b. A partnership or joint venture, you are an insured.  Your  
  members, your partners, and their spouses are also  
  insureds, but only with respect to the conduct of your  
  business. 
 
 c. A limited liability company, you are an insured.  Your  
  members are also insureds, but only with respect to the  
  conduct of your business.  Your managers are insureds,  
  but only with respect to their duties as your managers. 
 
 d. An organization other than a partnership, joint venture or 
  limited liability company, you are an insured.  Your  
  "executive officers" and directors are insureds, but only  
  with respect to their duties as your officers or directors.   
  Your stockholders are also insureds, but only with  
  respect to their liability as stockholders. 
 
 e. A trust, you are an insured.  Your trustees are also  
  insureds, but only with respect to their duties as trustees. 

c) Executive Officer defined 

 6. "Executive officer" means a person holding any of the officer 
 positions created by your charter, constitution, by-laws or 
 any other similar governing document. 

2. Business Auto Policy 

a) As A Driver 

b) Directors and Officers are considered responsible for the acts 
of operators of vehicles 

 Responsible for the 
 conduct 

c. Anyone liable for the conduct of an "insured" described 
 above but only to the extent of that liability. 
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3. Workers Compensation 

 Named Insured 
 
 Individual partners 

You are insured if you are an employer named in Item 1 of the 
Information Page.  If that employer is a partnership, and if you 
are one of its partners, you are insured, but only in your capacity 
as an employer of the partnerships' employees. 

4. Excess Liability/Commercial Umbrella 

a) Contain the same exclusions as the primary policy 

b) Exclude coverage for failure to act 

5.  Professional Liability 

a) Physicians, Surgeons and Dentists Professional Liability 
Insurance 

 EXCLUSIONS 
 
This insurance does not apply: 
 
(b) to injury for which the insured may be held liable as a 
 proprietor, hospital administrator, officer, stockholder or 
 member of the board of directors, trustees or governors of 
 any hospital, sanitarium, clinic with bed and board facilities, 
 nursing home, laboratory or other business enterprise. 

b) Lawyer's Professional Liability Policy 

 EXCLUSIONS 
 
This policy does not apply: 
 
(f) to any claim arising out of any insured's activities as an 
 officer or director of any employee trust, charitable 
 organization, corporation, company or business other than 
 that of the Named Insured; 
 
National Union Fire Insurance Company 41650 (1/85) 
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c) Insurance Agents & Brokers Professional Liability 

EXCLUSIONS

This policy does not apply: 

d) to any claim arising out of any Insured's activities as an 
 officer or director of any employee trust, charitable 
 organization, corporation, company or business other than 
 that of the Named Insured; 

National Union Fire Insurance Company 29934

d) Accountants Professional Liability Insurance 

EXCLUSIONS

This Policy does not apply to: 

E) a claim made by an enterprise which one or more Insureds 
 controls, operates, manages or owns; 

Fremont Indemnity Company GP4 (7-82)

V. Legal Concepts for Directors and Officers Liability 

Learningg Objective -- To identify the sources of liability and defenses related to 
directors and officers.

A. Duties of Directors and Officers 

1. Duty of Due Care 

a) Also called the duty of “due diligence” 

b) "Reasonable care" in relation to the "business judgment rule" 

(1) First recognized in Percy v Millaudon,  8 Mart. 68 (La. 1829) 

(2) The court held that a director would not be liable “if the error was one 
into which a prudent man might have fallen.” 

c) Most frequently claimed breach of duty 

d) Directors are considered to have met their duty of care if they 
make decisions in line with three principles: 

(1) Legality – Generally, decisions by directors that violate the law is also a 
breach of care to the corporation 
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(2) Rational Business Purpose – Directors must make decisions, particularly 
those committing resources of the corporation, based upon a rational 
business purpose.  Most courts assume that decisions made by the 
directors are based upon a rational business purpose 

(3) Informed Decision Making – Managers must take reasonable steps to 
research or seek information about a situation before making a 
decision or taking action.  An informed decision that harms the 
company will generally not result in liability for the director if not done 
recklessly or with the intention of harming the corporation. 

e) Model Business Corporation Act 

A director shall perform his duties as a director, including his duties as a member 
of any committee of the board upon which he may serve, in good faith, in a manner 
he reasonably believes to be in the best interests of the corporation, and with such 
care as an ordinarily prudent person would use in similar circumstances. 

f) Directors and officers must keep themselves informed of facts 

g) At a minimum, they must attend board and committee 
meetings 

h) Examples: 

(1) Failing to adequately consider the costs and benefits of a business 
expansion or new venture 

(2) Allowing a prospectus which contained errors to be distributed 

(3) Failing to investigate the credentials of a business consultant advising 
the board 

(4) Performing inadequate or inconclusive testing on a new product 
before putting it on the market 

2. Duty of Loyalty 

a) Also known as fiduciary duty 

b) Must act in the best interests of the corporation and must not 
act toward their individual interests 

c) Most commonly this duty arises from five concrete situations 

(1) Corporate Opportunity Doctrine, which states that a director may not 
take a business opportunity for his or her own 

(a) The corporation must be financially able to exploit the opportunity 

(b) The corporation must be financially able to undertake the 
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opportunity 

(c) The corporation must be interested in the opportunity 

(d) The director must be placed in a position that is hostile to the 
corporation if the director takes the opportunity for his or her own 
use 

The duty of loyalty, on the other hand, requires that 
corporate directors devote themselves to corporate 
affairs with the view to promote the common interests 
and not only their own, and they cannot directly or 
indirectly utilize their position to obtain any personal 
profit or advantage other than that enjoyed by their 
fellow shareholders.  In re Main, Inc. BR 281 
(Bankr.E.D.Pa. 1999) 

d) Directors have a fiduciary duty to disclose material information 
that is reasonably available to the corporation when the 
directors are seeking action 

e) Fiduciary issues arise in efforts to defeat a hostile takeover or to 
thwart shareholder efforts to change board membership 

f) The board must take a careful, systematic approach to 
determining officer compensation 

g) A director’s reliance on ill prepared advisors can be a breach 
of fiduciary duty 

h) Examples: 

(1) Director or officer can't secretly seize a business opportunity that 
belongs to the corporation 

(2) Director or officer can't compete with the corporation 

(3) Director or officer can't provide goods or services to the corporation 

(4) Can't use "insider information" to buy or sell stock of the corporation 

(5) Can't abuse minority stockholders 

3. Duty of Obedience 

a) Obedience to state and federal law 

b) Directors and Officers must act within the authority of both their 
own position and that of the corporation operating within 
lawful limits 
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c) A corporation is organized to accomplish some specific mission 
as stated in the articles of incorporation 

(1) Officers and Directors must act as fiduciaries in relation to this mission 

(2) Officers and Directors must specifically accomplish the mission of the 
organization 

d) Tax codes and statutes delineate the authority of Directors and 
Officers 

e) When a board exceeds the powers of the corporation, these 
are called ultra vires acts 

f) Examples: 

(1) Dividends declared in excess of statutory limitations 

(2) Bank loans made in excess of mandated limits 

(3) Violations of Medicare fraud and abuse provisions 

B. Basis of Duties 

1. Common Law 

a) Usually involves fraud or a breach of fiduciary duties 

b) Business Judgment Rule – “due care and good faith” 

2. State Laws 

a) Banking laws 

b) Pollution laws 

c) Securities laws 

d) Indemnification statutes 

e) Model Business Corporation Act 

3. Federal Laws 

a) Clayton & Sherman Anti-Trust Acts 

(1) Price discrimination 

(2) Tying and exclusive dealing contracts 
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(3) Mergers and interlocking directorates 

b) The Employees Retirement and Income Security Act (ERISA) 

(1) Applies to anyone who exercises discretionary control in the 
management of a benefit plan or its assets, or who gives investment 
advice 

(a) Duty to act solely in the interest of plan participants 

(b) Duty to exercise the care and skill that a prudent person would 
exercise 

(c) Duty to observe sound and safe investment practices 

(2) Any fiduciary who breaches a duty is personally liable 

c) Internal Revenue Code 

d) State and Federal Securities Laws 

(1) Securities Act of 1933 

(2) Securities Exchange Act of 1934 

(3) State Uniform Securities Act 

e) RICO (Racketeer-Influenced and Corruption Act) 

C. Parties to whom duties are owed 

1. Individual capacity 

a) Generally speaking, an individual cannot sue an officer or 
director 

b) The individual must have injuries specific to them that do not 
apply to other shareholders in general 

c) Courts want to handle claims for shareholders at once, if 
possible 

2. The corporation (direct action) 

a) Board files against current or prior board member 

b) Parties of the corporation file against members of the board 
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3. Shareholders 

a) Derivative action - shareholders on behalf of corporation 

(1) Demanding that the board of directors file suit is normally required 
before a derivative suit can be filed 

(2) The demand screens potential lawsuits by enabling the board to settle 
the dispute short of litigation 

b) Representative action - shareholder against corporation 

c) In both, recovery goes to the corporation 

d) Types of shareholder claims 

(1) Corporate action with resulting loss 

(2) Faulty Investments 

(3) Excessive or inadequate dividends 

(4) Short-swing profits in violation of Securities Exchange Act of 1934 

(5) Failure to report material information affecting securities transactions 

(6) Insider trading 

(7) Causing unnecessary tax liabilities 

(8) Corporate gifts or contributions 

(9) Excessive compensation 

(10) Loans from corporation to directors and officers 

(11) Permitting corporation to engage in illegal or improper activities 

(12) Wasting of corporate assets 

(13) Improper management 

(14) Inadequate insurance 

4. Third parties 

a) Employees 

b) Creditors 

c) Competitors 
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d) Regulatory bodies (government) 

(1) Securities and Exchange Commission 

(2) Department of Health and Human Services 

(3) Environmental Protection Agency 

(4) Equal Employment Opportunity Commission 

e) Contractual relationships 

(1) Breach of contract 

(2) Tortious interference with contractual relationships 

f) Types of third party claims 

(1) Antitrust violations (Sherman Antitrust Act 

(2) Patent, copyright or trade mark infringement 

(3) Failure to disclose material facts 

(4) Filing false or inadequate financial records 

(5) Violation of state or federal regulations 

(6) Corporate debt and delinquencies 

(7) Conflicts of interest 

(8) Failure to qualify corporation 

D. Defenses 

1. Satisfactory performance 

a) Written documentation such as notes or correspondence 

b) Opinions of outside experts 
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2. The Business Judgment Rule 

a) Allows reasonable judgement and activity and keeps normal 
business risk-taking from becoming a burden to Directors and 
Officers 

Business Judgment Rule Jurisdictions 

Alabama Iowa New York 

Arizona Maine Ohio 

California Maryland Oklahoma 

Connecticut Michigan Pennsylvania 

Delaware Minnesota Rhode Island 

District of Columbia Missouri Tennessee 

Florida Nevada Texas 

Illinois New Jersey Wisconsin 

b) In jurisdictions not listed, directors should be prepared to 
defend themselves for ordinary negligence suits 

c) Rule covers good faith mistakes, not fraud or other bad faith 
conduct 

d) Once raised, burden of proof is shifted to plaintiff 

e) Reasons we like the rule 

(1) Allows for good faith errors 

(2) Business decisions will be respected by the courts in the absence of an 
abuse of discretion 

(3) Encourages directors to take reasonable risks 

f) Elements necessary for the rule to apply 

(1) Diligence and Due care 

(a) Must ascertain all the information relevant to making an informed 
decision 
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(b) Relying on advise of outside experts when available and 
appropriate 

(c) Delegation of authority to experts or committees is not a defense 

(2) Disinterestedness (cannot be on two boards and actively voting on an 
inter-dependent issue) 

(3) No abuse (must be able to prove that they supported the corporation) 

(4) No bad faith (no inter-dependents, no personal benefit) 

g) If Directors and Officers go beyond the scope of their authority, 
it is not a business decision and may be subject to review by 
the courts 

3. Due diligence 

a) Directors make reasonable investigations with a high degree 
of care 

b) Independent investigations, not merely accepting information 
provided by the officers 

c) The more the Directors and Officers know about the 
corporation, the greater the obligation to investigate matters 
which are material to the well-being of the corporation 

4. Concept of privity of contract 

a) Parties who are not party to the contract cannot maintain an 
action against the corporation 

b) Weakened by statutory enactment’s, strict liability and court 
decisions 

5. Shield Laws 

a) Allows for corporate articles of incorporation to include 
provisions eliminating director liability for most breaches of 
fiduciary duty 
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b) Each state has its own particular wording 

States With Shield Laws 

Alaska Louisiana Oklahoma 

Arizona Maryland Oregon 

Arkansas Massachusetts Pennsylvania 

California Michigan Rhode Island 

Colorado Minnesota South Carolina 

Connecticut Mississippi South Dakota 

Delaware Montana Tennessee 

Georgia Nebraska Texas 

Hawaii Nevada Utah 

Idaho New Hampshire Vermont 

Iowa New Jersey Virginia 

Kansas New Mexico Washington 

Kentucky New York Wyoming 

 North Carolina  

 

States With Self-Executing Statutes 

Florida Indiana Maine 

Provides automatic immunity from most fiduciary claims. 

 

Self-Executing Statutes With “Opt-Out” Provisions 

Ohio Wisconsin 

Provides automatic immunity unless shareholders vote to restore director 
liability. 
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6. Ratification of action by shareholders 

a) Shareholders must be fully informed and taken the action 
voluntarily 

b) Majority must ratify 

c) Some cases require 100% ratification 

7. Governmental/Sovereign/Charitable Immunity 

a) Common Law - Reasons 

(1) Trust Fund Theory 

(2) Quasi-Governmental Theory 

b) Statutory 

(1) The Federal Tort Claims Act (1946) largely abrogated the Federal 
Government’s immunity from tort liability 

(2) Most states now can be sued with respects to most torts 

(3) Examples of Modifications 

(a) Varies widely by state, and depends on each statute 

(b) Immunity from certain suits in Federal Courts is still granted by the 
Eleventh Amendment to the United States Constitution (1798) 

c) Volunteer Protection Act of 1997 

(1) The federal law preempts inconsistent state volunteer protection laws 

(2) Covers volunteers of non-profit organizations and governmental entities 

(a) Organizations described in Section 501(c)(3) of the Internal 
Revenue Code of 1986 

(b) Any not-for-profit organization organized and conducted primarily 
for charitable, civic, educational, religious, welfare, or health 
purposes 

(c) The House Judiciary Committee report explains that trade and 
professional associations and other business leagues are covered 

(3) No immunity for the organization or paid employees of the organization 

(4) Volunteers (as individuals) are protected, if: 
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(a) They are acting in the scope of the volunteer activity 

(b) They are properly licensed, if applicable; and 

(c) The action is not willful or criminal misconduct, gross negligence, or 
reckless conduct 

(5) Injuries resulting from the volunteer’s operation of a motor vehicle is 
excluded 

(6) The law does not prohibit lawsuits from being filed 

VI. Indemnity as Recovery for Loss 

A. Originally prohibited or limited only to certain types of 
actions 

1. Under common law, prohibited unless the Director or Officer was 
successful in their defense 

2. Indemnity may have been prohibited unless proven that the 
litigation was beneficial to the corporation 

3. Quite vague prior to the statutory enactments 

B. Litigation became a deterrent to responsible business 
people accepting positions 

1. Early 1940s 

2. 1960s after the Carnation Case 

3. 1980s statutory immunities were granted under certain 
circumstances 

C. Model Business Corporation Act 

D. Indemnification process 

1. Mandatory indemnification – usually granted when a director or 
officer successfully defends himself 

2. Permissive indemnification – allowed when the corporation’s 
charter, bylaws, or board action (a resolution) specifically 
authorizes indemnification in some circumstances 
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3. If neither of the above two processes permits indemnification, the 
director or officer may petition the court, which takes the place of 
the corporation in deciding if indemnification is allowed 

E. Problems with reliance on indemnification 

1. Generally prohibited for claims based on failure to exercise 
diligence (care) 

2. Generally prohibited for claims based on violation of duty of 
loyalty to the corporation 

3. Usually prohibited as against public policy in derivative suits 

4. Generally prohibited in allegations of misconduct by directors 
and officers 

5. Antagonism between current board and former board members 
needing indemnification 

6. Sometimes limited scope of indemnification through corporation’s 
own description or through applicable statutes 

7. Inoperative in the event of bankruptcy or insolvency 

VII. Types of Insuring Agreements 

Learningg Objective -- To explain the difference between Directors and Officers 
coverage and Corporate Reimbursement coverage.

A. One combined single limit of insurance applies to all 
insuring agreements 

B. Directors and Officers – Coverage A 

1. Purchased by the corporation 

2. Individual (personal) coverage 

The Company will pay, on behalf of any Insured Person, 
Loss that is not indemnified by the Insured Organization 
and that the Insured Person becomes legally obligated to 
pay for any Claim first made against the Insured Person 
during the Policy Period, or any applicable Extended 
Reporting Period, or a Wrongful Act occurring before or 
during the Policy Period.
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a) Protects the Directors and Officers against loss due to a 
negligent act, error, omission, or breach of duty 

b) Generally, no retention or a small retention 

c) To avoid stacking, Coverage A is limited to losses for which the 
corporation does not or cannot provide indemnification to the 
director or officer, most often arising from: 

(1) When the corporation is not legally required to indemnify directors and 
officers for a specified claim 

(2) When the defendant directors and officers must pay a settlement or 
judgment in a shareholder derivative lawsuit 

(3) When the corporation lacks the financial capacity to indemnify the 
directors and officers 

(a) Corporation is insolvent 

(b) Assets are frozen, such as bankruptcy 

d) Corporate reimbursement retention applies when 
indemnification is permitted or required 

(1) Presumptive Indemnification Provision 

The Company agrees, as a condition to the coverage 
afforded under this Policy, to provide indemnification and 
advancement to the Directors and Officers to the fullest 
extent permitted by law. The certificate of incorporation, 
charter, articles of association or other organizational 
documents of the Company, including bylaws and 
resolutions, will be deemed to have been adopted or 
amended to provide indemnification to the Directors and 
Officers to the fullest extent permitted by law. 

(2) Regardless of whether the corporation does, in fact, indemnify the 
directors, the insurance company will apply the corporate 
reimbursement retention 

e) Supports the legal doctrine holding individuals responsible for 
their actions which cause injury or loss to third parties 
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C. Corporate Reimbursement or Indemnification Coverage – 
Coverage B 

The Company shall pay, on behalf of an Organization, 
Loss on account of a Claim first made against an Insured 
Person during the Policy Period, to the extent the 
Organization pays or indemnifies such Loss. 

1. Purchased by the corporation 

2. Reimburses the corporation if there is a formal agreement to 
indemnify the directors and officers for claims payments and 
defense costs from a wrongful act: 

a) Under the organization’s charter or bylaws 

b) Individual agreements with a director or officer as a condition 
of employment 

c) State indemnification statutes 

d) Common law requirements in the state of incorporation 

3. Primary coverage, with retention applying if indemnification is 
permitted or required, even if loss is paid under Directors and 
Officers 

4. Necessary because of the legal doctrine holding corporations 
responsible for the acts of their Directors and Officers 

5. Not coverage for the corporation itself 

a) Reimbursement of the corporation 

b) Claims paid for individual directors and officers 
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D. Entity Coverage – Coverage C 

C. Organization Liability 

The Insurer shall pay Loss on behalf of an Insured 
Organization resulting from a Securities Claim first made 
against such Insured Organization during the Policy Period 
or Extended Reporting Period, if applicable. 

"Securities Claim" means any Claim: 

1. for violation of any securities laws involving securities 
issued by an Insured Organization, including, without 
limitation, the Securities Act of 1933, the Securities 
Exchange Act of 1934, or any similar law; 

2. arising out of the purchase or sale, or an offer of 
solicitation or an offer to purchase or sell, any securities 
issued by an Insured Organization, regardless of whether 
such purchase, sale or offer occurs in the open market or 
in a transaction with such Insured Organization; or 

3. brought by any securities holder of an Insured 
Organization, in their capacity as such, including a 
Derivative Suit. 

1. May be an insuring agreement or endorsement 

2. Without Coverage C, the policy only pays the corporation for 
indemnification claims, not claims attributable to the entity’s 
wrongful acts 

3. Allocation of losses involving both the entity and the D&Os 
become complex without Coverage C 

If in any Claim the Insureds incur both Loss covered by this 
Policy and loss not covered by this Policy either because 
the Claim against the Insureds includes both covered and 
uncovered matters or because the Claim is made against 
Insureds, who are not afforded coverage for such Claim, 
the Insureds and the Insurer shall use their best efforts to 
allocate such amount between covered Loss and 
uncovered loss based upon the relative legal and financial 
exposures of the parties to covered and uncovered 
matters; provided however that one hundred percent 
(100%) of any such Defense Costs shall be allocated to 
covered Loss if and to the extent such Defense Costs are 
incurred by covered Insureds and are in part covered and 
in part not covered by this Policy solely because the Claim 
against the Insureds includes both covered and uncovered 
matters. 
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4. Because of shared limits, Coverage C could erode the limits 
available to protect the D&Os 

5. Bankruptcy courts sometimes hold that the D&O policy is an asset 
of the entity and no coverage is available for D&Os until all claims 
are resolved 

E. Derivative Investigation Coverage – Coverage D 

The Company will pay, on behalf of the Insured 
Organization, Investigation Expense for any Shareholder 
Derivative Demand first made during the Policy Period, or 
any applicable Extended Reporting Period, for a Wrongful 
Act occurring before or during the Policy Period. 

Investigation Expense means the reasonable costs, 
charges, fees (including attorneys’ and experts’ fees), and 
expenses, in connection with the investigation or 
evaluation of any Shareholder Derivative Demand covered 
under Insuring Agreement D incurred by: (1) the Insured 
Organization; (2) the board of directors or board of 
managers of the Insured Organization, or any functional 
equivalent board; or (3) any committee of such board. 

Investigation Expense does not include regular or overtime 
wages, salaries, or fees of any director, officer, Manager, 
or employee of an Insured Organization or Outside Entity. 

Shareholder Derivative Demand means any written 
demand on behalf of the Insured Organization brought and 
maintained by any shareholder of the Insured Organization 
and made upon the board of directors or board of 
managers of the Insured Organization, or any functional 
equivalent board, to bring a civil proceeding in a court of 
law against any Insured Person for a Wrongful Act 
committed by an Insured Person, but only if such demand 
is brought and maintained without the active solicitation, 
assistance, or participation of any Insured. 

1. Pays the cost of investigations that are required when a derivative 
claim is made against the insured corporation 

2. No retention, and usually subject to $250,000 sublimit 
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VIII. Directors and Officers Liability Policy 

Learningg Objective -- To explain the major provisions commonly found in 
Directors & Officers insurance policies.

A. Claims Made Nature 

1. Almost without exception on a claims made basis 

2. Most policies have a definition of claim that include the following 
requirements: 

a) A demand against the insured 

b) A request for some specific relief such as money or services 

c) An allegation of wrongdoing such as negligence 

d) Because most D&O policies are on a claims-made basis, the 
definition of claim is extremely important 

3. Some claim definitions are not as inclusive 

a) Could be limited to written demands for monetary damages 
and civil proceedings against the insured 

b) Criminal proceedings are often not included in the definition 
and if included, limited to defense costs as public policy bars 
insurers from covering criminal penalties 

4. It could be broader by including arbitration proceedings as well 
as civil, administrative or regulatory investigation 
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5. Claim 

 Claim means: 
 
1. a written demand against any Insured for monetary 
 damages, non-monetary or injunctive relief, including a 
 written demand that the Insured toll or waive a statute of 
 limitations; 
 
2. a civil proceeding against any Insured commenced by the 
 service of a complaint or similar pleading; 
 
3. a criminal proceeding against any Insured commenced by 
 return of an indictment, information or similar document; 
 
4. an administrative or regulatory proceeding against any 
 Insured commenced by the filing of a notice of charges or 
 similar document; 
 
5. a civil, criminal, administrative or regulatory investigation of 
 any Insured Person commenced by the service upon or 
 other receipt by the Insured Person of a Wells notice, target 
 letter or other written notice from the investigating authority 
 identifying by name the Insured Person as an individual 
 against whom a proceeding may be commenced; 
 
6. an official request for the Extradition of any Insured Person 
 or the execution of a warrant for the arrest of any Insured 
 Person where such execution is an element of Extradition; or 
 
7. an arbitration, mediation or any other alternative dispute 
 resolution proceeding against any Insured; 
 
8. solely with respect to INSURING AGREEMENT A., any 
 request, demand or subpoena by a regulatory, 
 administrative, governmental or similar authority to interview 
 or depose an Insured Person, or for the production of 
 documents by an Insured Person, in his or her capacity as 
 such; or 
 
9. solely with respect to INSURING AGREEMENT D., a 
 Shareholder Derivative Demand. 
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B. Loss 
 E. "LOSS" shall mean any amount or any INSURED is legally 

 obligated to pay or which the ENTITY shall be required or 
 permitted by law to pay as indemnity to an INSURED, for 
 any claim or claims made against them, for WRONGFUL 
 ACTs, and shall include but not be limited to damages, 
 judgments, settlements, cost of investigation, legal fees or 
 other costs of defense of legal actions, claims or 
 proceedings and appeals therefrom, cost of attachment or 
 similar bonds; provided always, however, such LOSS shall 
 not include the cost of salaries of the INSURED's, fines or 
 penalties imposed by law, or matters which may be deemed 
 uninsurable under the law pursuant to which this Policy shall 
 be construed. 

1. Typically defined to include all damages that the D&Os become 
legally obligated to pay, subject to certain exclusions and 
limitations 

2. Loss is defined to include defense costs because of the extremely 
high costs that can be incurred defending against D&O claims 

3. Typically excludes certain costs such as taxes, criminal or civil 
fines or penalties, punitive or exemplary damages, or the 
multiplied portion of any damages, such as treble damages under 
the Sherman Antitrust Act 

4. If punitive damages are in the included, a “most-favorable 
jurisdiction” provision may be included 

C. Wrongful Act 

1. Usually very broad but is limited by exclusions or other limitations 

 Any error, misstatement, misleading statement, act, omission, 
neglect or breach of duty actually or allegedly committed or 
attempted by the directors and officers, individually or 
collectively, in their respective capacities as such, or any matter 
claimed against them solely by reason of their status as directors 
and officers. 

2. The definition often includes a provision stating that all claims 
arising from the same or any related wrongful act will be treated 
as a single claim 

(1) All related claims subject to one limit available to the insured 

(2) Only one deductible would apply 
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3. If not found here, it could be in limits of insurance or another 
provision 

 All Claims which arise out of the same Wrongful Act and all 
Interrelated Wrongful Acts of Insureds shall be deemed one 
Claim, and such Claim shall be deemed to be first made on the 
date the earliest of such Claims is first made against any 
Insured, regardless of whether such date is before or during the 
Policy Period ... Interrelated Wrongful Acts means all Wrongful 
Acts that have as a common nexus any fact, circumstance, 
situation, event, transaction, cause or series of causally 
connected facts, circumstances, situations, events, transactions 
or causes. 

D. Claims Made Provisions 

1. Pure claims made 

 The Company shall pay, on behalf of each of the Insured 
Persons, Loss which is not paid or indemnified by the 
Organization or other source and which the Insured Person 
becomes legally obligated to pay on account of any Claim first 
made against the Insured Person during the Policy Period or, if 
exercised, during the Extended Reporting Period, for a Wrongful 
Act committed, attempted, or allegedly committed or attempted 
by such Insured Person before or during the Policy Period. 

2. Claims made and reported 

 The Company will pay on behalf of the Insured all sums which 
the Insured shall become legally obligated to pay as Damages 
for Claims first made against the Insured and reported to the 
Company in writing during the Policy Period, arising out of any 
act, error, omission or Personal Injury in the rendering or failure 
to render Professional Services by an Insured covered under this 
policy... 

3. 30-day reporting window 

 If a Claim is made against any Insured, the Insured shall give 
written notice thereof to the Underwriter as soon as practicable 
and in no event later than thirty (30) days after the expiration of 
the Policy Period, and shall immediately forward to the 
Underwriter every demand, notice, summons, complaint, or other 
process received by any Insured or his/her/its representatives. 
Compliance with this notice requirement is a strict condition 
precedent to coverage under this Policy. 
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E. Extended Reporting Periods 

1. Generally available on a bilateral basis 

a) May be available only if insurance company cancels or non-
renews 

 If the Insurer shall cancel or refuse to renew this policy the 
Insureds shall have the right . . . 

b) Cost 

(1) Generally stated at policy inception 

(2) 25% - 100% of expiring premium 

c) Length of Extension 

(1) Typically, very short (30- to 60-days) of automatic tail 

(2) Option to add 1 – 5 years of coverage after automatic tail 

(3) Possible separate limit for tail, with limits greater, less, or the same as 
coverage limits during the policy period 

d) Time to exercise option 

(1) 10 days after expiration or non-renewal common 

(2) May be up to 90 days 

(3) Premium may have to be paid up front 

F. Retroactive Dates and Prior Acts Coverage 

1. Full Unknown 

a) Subject to an application warranty that none of the D&Os 
knew of any circumstance that might result in a claim 

b) Application usually includes current and prior applications with 
the current insurer 
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c) It could include applications from prior insurers 

 “Application” means any: 
 
(1) application for this Policy, including any materials or 
information submitted therewith or made available to the Insurer 
by the Insured during the underwriting process, which application 
shall be on file with the Insurer and deemed a part of this Policy 
and attached hereto; 
 
(2) application for any policy in an uninterrupted series of policies 
issued by the Insurer or any insurance company controlling, 
controlled by or under common control with the Insurer of which 
this Policy is a renewal or replacement; and 
 
(3) any publicly available information filed by an Entity within the 
preceding two years with the United States Securities and 
Exchange Commission. 

2. Limited - Retro Date 

a) Only acts after the retroactive date are covered 
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G. Reporting of Known Wrongful Acts 

1. Discovery Provisions (“notice of potential claim” or “awareness 
provisions”) 

 If, during the Policy Period, an Insured first becomes aware of 
any acts, errors or omissions which may subsequently give rise 
to a Claim, and: 
 
a. Gives the insurer written notice of such acts, errors or 
omissions with full particulars as soon as practicable thereafter, 
but in any event before the end of the Policy Period; and 
 
b. Requests coverage under this Policy for any Claim 
subsequently arising from such reported acts, errors or 
omissions as soon as practicable after such Claim is made; 
 
then any Claim subsequently made against the Insured arising 
out of such acts, errors or omissions shall, subject to Condition 
C. below, be treated as if it had been first made during the Policy 
Period. The full particulars required in any notice given under 
Condition B.2 must include, without limitation, a description of 
the acts, errors, or omissions, the identities of the potential 
claimants and involved Insureds, the injury or damages which 
have resulted and/or may result from such acts, errors or 
omissions, the manner in which the Insured first became aware 
of such acts, errors or omissions, and the reasons why the 
Insured believes a Claim is likely to be made. The Insured's 
conduct of internal loss control activities, without more, will not 
constitute reporting under Condition B.2. 

2. Allows the insured to “lock-in” coverage for events so that 
coverage will apply under the current policy 

3. This provision is independent of any tail coverage 

H. Persons and Organizations Insured 

1. Persons under Coverage A 

a) Past, present, and future directors and officers 

 (F) "Insured Persons" shall mean only those individuals who 
 did occupy, now occupy or shall occupy positions listed as 
 Covered Positions of the Company in ITEM 10 of the 
 Declarations; 
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b) Estates and heirs 

 (a) This policy shall cover loss arising from any claims made 
 against the estates, heirs, legal representatives or assigns of 
 deceased persons who were Directors or Officers of the 
 Organization at the time of the Wrongful Act upon which 
 such claims are based and the legal representatives or 
 assigns of Directors or Officers in the event of their 
 incompetency, insolvency or bankruptcy. 

c) Spousal or marital assets coverage 

 The estates, heirs, legal representatives, assigns, spouses and 
Domestic Partners of Insured Persons shall be considered an 
Insured Person but only for a Claim arising solely out of their 
status as such and, in the case of a spouse or Domestic Partner, 
where such Claim seeks damages from marital community 
property, jointly held property or property transferred from the 
Insured Person to the spouse or Domestic Partner. No coverage 
is provided for any wrongful act or omission of an estate, heir, 
legal representative, assign, spouse or Domestic Partner. All 
provisions in these General Terms and Conditions and the 
respective Insuring Agreement applicable to Loss incurred by the 
Insured Person shall also apply to loss incurred by such estates, 
heirs, legal representatives, assigns, spouses and Domestic 
Partners. 

2. Organizations under Coverage B 

a) The insured corporation or corporations named in the 
declarations 

 In consideration of an additional premium paid, it is understood 
and agreed that coverage is hereby extended to loss as defined 
in Clause III (D) of the policy arising from claim or claims made 
against the organization but only in respect of wrongful act done 
or allegedly done by the directors, officers and/or employees 
which are imputed to the organization as their principal. 

(1) Provides defense to the corporation 

(2) Provides coverage if only the corporation is named in the suit 

(3) If not covered, allocation issue 

(4) Over 77% of the suits name the corporation 

(5) Watch the policy territory for foreign exposures 
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b) Subsidiary directors and officers 

 (b) This policy may be extended to cover Directors and Officers 
 of any subsidiaries acquired or created after the inception of 
 this policy subject to written notice thereof being given to the 
 Underwriters together with such information as the 
 Underwriters may require as soon as practicable and the 
 Organization shall pay as additional premium, if required by 
 the Underwriters, based on such information. 

 
 
 
• Definition of 
 subsidiary 
 determines if new 
 entity meets 
 definition 

A. Company means: 
 
 (1) the Parent Company, and 
 
 (2) any subsidiary 
 
B. Parent Company means the entity named in Item A. of the 
 Declarations. 
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• Owned at 
 inception 
 
 
 
• Automatic must 
 fall below certain 
 asset size 
 
 
 
 
 
• Other than 
 automatic 
 reporting 
 requirement 
 
 
• Premium payment 
 requirement 
 
 
 
 
 
 
• Subsidiary defined 

Subsidiary means: 
 

 (1) Any corporation of which Named Corporation owns on or 
  before the inception of the Policy Period more than 50%  
  of the issued and outstanding voting stock either directly, 
  or indirectly through one or more of its subsidiaries; 
 

 (2) Automatically any corporation whose assets total less  
  than 10% of the total consolidated assets of the   
  Corporation as of the inception date of this policy, which  
  corporation becomes a Subsidiary during the policy  
  period.  The Named Corporation shall provide the  
  Insurer with full particulars of the new Subsidiary before  
  the end of the Policy Period; 
 

 (3) Any corporation which becomes a Subsidiary during the  
  Policy Period (other than a corporation described in  
  paragraph (2) above) but only upon the condition that  
  within 90 days of its becoming a Subsidiary the Named  
  Corporation shall have provided the insurer with full  
  particulars if the new Subsidiary and agreed to any  
  additional premium and/or amendment of the provisions  
  of this policy required by the Insurer relating to such new 
  Subsidiary.  Further, coverage as shall be afforded to the 
  new Subsidiary is conditioned upon the Named   
  Corporation paying when due any additional premium  
  required by the Insurer relating to such new Subsidiary. 
 

A corporation becomes a Subsidiary when the Named 
Corporation owns more than 50% of the issued and outstanding 
and voting stock, either directly, or indirectly through one or more 
of its Subsidiaries.  A corporation ceases to be a Subsidiary 
when the Named Corporation ceases to own more than 50% of 
the issued and outstanding voting stock, either directly, or 
indirectly through one or more of its Subsidiaries. 
 
In all events, coverage as is afforded under this policy with 
respect to any Claim made against a Subsidiary or any Director 
or Officer thereof shall only apply to wrongful acts committed or 
allegedly committed after the effective date that such Subsidiary 
became a Subsidiary and prior to time that such Subsidiary 
ceased to be a Subsidiary. 
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c) May require payment of additional premium to activate 
coverage 

 
 
• 90 day 
 notification 
 
• Payment of 
 premium 

(1) Any corporation which becomes a Subsidiary during the 
 Policy Period (other than a corporation described in 
 paragraph (2) above) but only upon the condition that within 
 90 days of its becoming a Subsidiary the Named Corporation 
 shall have provided the insurer with full particulars of the 
 new Subsidiary and agreed to pay any additional premium 
 and/or amendment of the provisions of this policy required 
 by the Insurer relating to such new Subsidiary.  Further, 
 coverage as shall be afforded to the new Subsidiary is 
 conditioned upon the Named Corporation paying when due 
 any additional premium required by the Insurer relating to 
 such new Subsidiary. 

3. Change of Control or Adjustment Clauses 

a) Definition of Corporate Takeover 

 Corporate Takeover means: 
 
(1) the acquisition by any person or entity of more than 50% of 
 the outstanding securities of the Parent Company 
 representing the present right to vote for the election of 
 directors, or 
 
(2) the merger of the Parent Company into another such that the 
 Parent Company is not the surviving entity, or 
 
(3) the consolidation of the Parent Company with another entity 
 or the acquisition of substantially all of the assets of the 
 Parent Company by another entity, or 
 
(4) the appointment of a conservator, receiver or administrator 
 to manage the affairs of the Parent Company, or 
 
(5) the Parent Company ceasing to be publicly held. 
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b) Change in Exposure 

 
 
 
 
 
 
 
 
 
 
• Run-off coverage 
 until policy 
 expiration 

Acquisition of Parent Organization by another Organization if (i) 
the Parent Organization merges into or consolidates with another 
organization, or (ii) another organization or person or group of 
organizations and/or persons acting in concert acquires 
securities or voting rights which result in ownership or voting 
control by the other organization(s) or person(s) of more than 
50% of the outstanding securities representing the present right 
to vote for the election of directors of the Parent Organization, 
coverage under this coverage section shall continue until 
termination of this coverage section, but only with respect to 
Claims or Wrongful Acts committed, attempted, or allegedly 
committed or attempted, by Insured Persons prior to such 
merger, consolidation or acquisition to the Company as soon as 
practicable together with such information as the Company may 
require. 

c) Some grant an affirmative run-off clause for the acquired 
company 

 In the event of a Transaction, as defined in Clause 12, the 
Named Corporation shall have the right, within 30 days before 
the end of the Policy Period, to request an offer from the Insurer 
of a Discovery Period (with respect to Wrongful Acts occurring 
prior to the effective time of the Transaction) for a period of no 
less than three years or for such longer or shorter period as the 
Named Corporation may request.  The Insurer shall offer such 
Discovery Period pursuant to such terms, conditions and 
premium as the Insurer may reasonably decide.  In the event of 
a Transaction, the right to a Discovery Period shall not otherwise 
exist except as indicated in this paragraph. 
 
The additional premium for the Discovery Period shall be fully 
earned at the inception of the Discovery Period.  The Discovery 
Period is not cancelable.  This clause and the rights contained 
herein shall not apply to any cancellation resulting from non-
payment of premium. 

d) Some exclude claims based on acts subsequent to a 
corporate takeover 

 Underwriters shall not be liable . . . 
 
J. based upon, arising out of, directly or indirectly resulting from 
 or in consequence of, or in any way involving, any Wrongful 
 Act actually or allegedly committed subsequent to a 
 Corporate Takeover. 
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4. Who also needs and/or wants coverage 

a) Employees 

 In consideration of an additional premium paid, it is hereby 
understood and agreed that coverage is hereby extended to 
include employees of the organization as additional assureds 
and wherever the term director and/or officer appears in the 
policy wording it shall be understood to mean director, officer 
and/or employee. 

b) Outside directors 

 Outside Position Coverage 
 
Subject to the provisions of this Policy, coverage shall apply to a 
Claim made against an Insured Person for a Wrongful Act while 
serving in an Outside Capacity. Such coverage shall be 
specifically excess of any indemnification and valid and 
collectible insurance available from or provided by the Outside 
Organization. Payment by the Insurer, or any insurance 
company controlling, controlled by or under common control with 
the Insurer, under any other insurance policy as a result of such 
Claim shall reduce, by the amount of such payment, the limit of 
liability available under this Policy for such Claim. 
 
"Outside Capacity" means service by an Insured Person as a 
director, officer, trustee, regent, governor, board observer or 
equivalent executive of an Outside Organization with the 
knowledge and consent, or at the request, of an Insured 
Organization. 
 
"Outside Organization" means any non-profit corporation, 
community chest, fund or foundation that is: (i) not an Insured 
Organization; and (ii) exempt from federal income tax as an 
entity described in Section 501(c) (3) or Section 527 of the 
Internal Revenue Code of 1986. 

(1) When serving at the board’s request 

(2) Typically for a non-profit company 

(3) Extend this section to include spouse and estate also 

(4) Policy could be excess over any valid and collectible insurance carried 
by the other company 

c) Managers/Supervisors/Administrators 

(1) Same duties as Directors and Officers 

(2) Not given a title 
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d) Members 

(1) Association members 

(2) Limited Liability Company members (and managers0 

e) Partnerships and/or joint ventures 

f) Prior names 

g) Volunteers/Donors 

It is hereby understood and agreed that Insured shall also 
include any other member of the organization while acting at the 
direction of any officer or the board of directors of the 
organization on behalf of the organization. 

I. Exclusions 

Learningg Objective -- To identify and understand key exclusions unique to 
Directors and Officers coverage.

1. Exclusions can be grouped into different categories 

a) Loss exposure better covered by another insurance policy 

b) Claims covered or reported under prior policies 

c) Failure to effect or maintain insurance 

d) Insured-versus-insured exclusion 

e) Loss exposures that are difficult to insure 

2. Definition of loss could exclude fines or penalties 
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3. Better Covered by Another Insurance Policy 

a) Personal and advertising  injury, bodily injury, property damage 

(1) Expansive version – “for” bodily injury or property damage 

 The Company shall not be liable for Loss on account of any 
Claim … for bodily injury, violation of any right of privacy, mental 
anguish, humiliation, emotional distress, sickness, disease or 
death of any person or damage to or destruction of any tangible 
property, including loss of use thereof, whether or not it is 
damaged or destroyed; provided that this Exclusion (D) shall not 
apply to any invasion of privacy, mental anguish, humiliation or 
emotional distress for which a claimant seeks compensation in 
an employment-related claim. 

(2) Restrictive version – “arising out of” bodily injury or property damage 

 No coverage will be available under this Policy for Loss, 
including Defense Expenses, from Claims based on, arising out 
of, directly or indirectly resulting from, or in any way involving any 
… actual or alleged bodily injury, sickness, mental anguish, 
emotional distress, disease or death of any person, ... or damage 
to or destruction of any tangible property including loss of use 
thereof. 

b) Pollution – typically applies to Coverage B, Corporate 
Reimbursement 

(1) Derivative actions 

(2) Expansive – “for” pollution 

 The Insurer shall not be liable to make any payment for Loss in 
connection with any Claim made against any Insured ... For the 
actual, alleged or threatened discharge, dispersal, release or 
escape of pollutants or any direction or request to test for, 
monitor, clean up, remove, contain, treat, detoxify or neutralize 
pollutants, including but not limited to Claims alleging damage to 
the Insured Organization; provided, this EXCLUSION shall not 
apply to any Claim under SECTION I. - INSURING 
AGREEMENT A. of this policy. 
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(3) Restrictive – “arising out of or related to” pollution 

 The Insurer shall not be liable to make any payment for Loss in 
connection with any Claim made against any Insured...based 
upon, arising out of, relating to, directly or indirectly resulting 
from or in consequence of, or in any way involving actual or 
alleged seepage, pollution, radiation, emission, contamination or 
irritant of any kind, including but not limited to smoke, vapor, 
dust, fibers, mold, spores, fungi, germs, soot, fumes, acids, 
alkalis, asbestos, chemicals or waste of any kind, provided, 
however, that this exclusion shall not apply to: (1) any Securities 
Claim, or (2) any coverage provided under Insuring Agreement 
I.A. 

c) ERISA 

 The Insurer shall not be liable to pay any Loss resulting from any 
Claim against an Insured … for an actual or alleged violation of 
the Employee Retirement Income Security Act of 1974 and its 
amendments or any rules, regulations or orders promulgated 
thereunder, or any similar provisions of any federal, state, local 
or statutory law or common law in connection with any profit 
sharing, pension, health and welfare or other employee benefit 
plan or trust established or maintained for the purpose of 
providing benefits to employees of the Company or the Outside 
Entity. 

d) Employment Related Practices 

4. Claims Covered or Reported Under Prior Policies 

a) Prior and pending litigation 

• Prior and pending 
 date should be first 
 D&O policy issued 
 
• Better solution 
 would be not 
 having this 
 exclusion in a 
 renewal 

The Insurer will not be liable under this Coverage Part to make 
any payment of Loss, including Costs of Defense, in connection 
with any Claim made against any Insured ... based upon, arising 
out of, relating to, directly or indirectly resulting from or in 
consequence of, or in any way involving any prior and/or pending 
civil, criminal, administrative or investigative proceeding involving 
the Company, any Insured as of the Prior and Pending Date 
stated in ITEM 7 of the Declarations, or any fact, circumstance or 
situation underlying or alleged in such proceeding. 
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b) Prior loss exclusion 

• Reported to a 
 prior policy 
 
 
 
• Current insurer or 
 prior insurer 

The Insurer will not be liable under this Coverage Part to make 
any payment of Loss, including Costs of Defense, in connection 
with any Claim made against any Insured … based upon, arising 
out of, relating to, directly or indirectly resulting from or in 
consequence of, or in any way involving any Wrongful Act or 
Related Wrongful Act or any fact, circumstance or situation 
which has been the subject of any notice given under any other 
policy of which this Coverage Part is a renewal or replacement. 

5. Difficult to Insure 

a) Personal profit (e.g., use of inside information) 

 The insurer shall not be liable for Loss on account of any Claim 
made against an insured . . . based upon, arising out of, or 
attributable to such insured gaining in fact any profit, 
remuneration or financial advantage to which such insured was 
not legally entitled. 

b) Fraudulent or Dishonest Acts – not permitted by public policy 

(1) “Final Adjudication” wording 

 The Insurer shall not pay Loss in connection with that portion of 
any Claim made against an Insured Executive for any Wrongful 
Act, or against the Company for a Securities Wrongful Act that is: 
 
 (1) deliberately fraudulent, or deliberately criminal act 
 or deliberately fraudulent or deliberately criminal 
 omission or any deliberate violation of any statute, rule, or 
 law by the Company or an Insured Executive; 
 
provided that the acts or conduct underlying the foregoing 
exclusions in this Section III. D. are determined by a final 
adjudication, after exhaustion of all appeals (including petitions 
for rehearing), in the underlying action establishes that such 
Insured Executive committed such act, omission or violation, or 
gained such profit or remuneration. These exclusions shall not 
be applicable to that part of Loss, which is comprised of Defense 
Expenses. 

(2) “In Fact” wording 

 The Insurer shall not be liable to make any payment for Loss in 
connection with any Claim . . . Arising out of, based upon or 
attributable to the committing in fact of deliberate fraudulent, 
dishonest or criminal acts by the Directors or Officers, or by 
employees, agents or representatives of the Company. 
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c) Violations of securities acts (e.g., Short Swing Profits) 

 The Insurer shall not pay Loss in connection with that portion of 
any Claim made against an Insured Executive for any Wrongful 
Act, or against the Company for a Securities Wrongful Act that is 
... for any "short swing" profit amounts in violation of Section 16 
(b) of the Securities Exchange Act of 1934; provided that the 
acts or conduct underlying the foregoing exclusions in this 
Section III. D. are determined by a final adjudication, after 
exhaustion of all appeals (including petitions for rehearing), in 
the underlying action establishes that such Insured Executive 
committed such act, omission or violation, or gained such profit 
or remuneration. These exclusions shall not be applicable to that 
part of Loss, which is comprised of Defense Expenses. 

d) Excess remuneration 

e) Return of remuneration 

 The Insurer shall not be liable to make any payment for Loss in 
connection with any Claim made against any insured: 
 
 1. Based upon, arising out of or attributable to any   
  remuneration received by an insured, or the granting of  
  any remuneration to any insured, with the previous  
  approval of the stockholders or the Board of Directors,  
  which remuneration is found to have been illegal;  
  provided, this EXCLUSION shall not apply unless a  
  judgment or other final adjudication adverse to any  
  insured in the Claim shall establish that such insured  
  received remuneration to which such insured was not  
  legally entitled. 

6. Common 

a) Nuclear 
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7. Insured-versus-insured 

a) No coverage intended for “infighting” 

b) No insurer intent to recover for bad business decisions 

 
 
 
 
 
 
• Key exception 
 wording 
 
 
 
• Derivative actions 
 
 
 
 
 
• Employment related 
 practices 
 
 
• Claims for 
 contribution or 
 indemnity 
 
 
 
• Claims by previous 
 insureds 
 
 
 
 
 
 
 
 
• Claims by 
 bankruptcy trustees 
 
 
 
 
• Claims brought 
 outside the United 
 States 
 
 
 
• Whistle-blower 
 claims 

The Insurer shall not be liable for any Loss in connection with 
any Claim made against any Insured: 
 
C. brought or maintained by or on behalf of the Company, any 
 Insured Person (as defined in Section II.O.1.) in any capacity 
 or by any past, present or future security holder, partner or 
 member of the Company, provided this exclusion shall not 
 apply to: 
 
 1. a Claim by or on behalf of a security holder, partner or  
  member of the Company, whether direct or derivative,  
  that is brought and maintained without the solicitation,  
  assistance or participation of any Insured or Outside  
  Entity; 
  
 2. a Claim for an Employment Practices Wrongful Act  
  brought or maintained by any Insured Person; 
 
 3. a Claim brought or maintained by any Insured Person  
  that is in the form of a cross-claim or third-party claim for 
  contribution or indemnity which is part of, and results  
  directly from, a Claim which is otherwise covered under  
  the terms of this Policy; 
 
 4. a Claim brought by any Insured Person who has not  
  served in such capacity for at least three (3) years prior  
  to the date such Claim is first made and who brings and  
  maintains such Claim without the solicitation or active  
  assistance or participation of the Company or any other  
  Insured Person who is serving or has served as an  
  Insured Person within such three (3) year period; 
 
 5. a Claim brought or maintained by or on behalf of a  
  bankruptcy or insolvency trustee, examiner, receiver,  
  similar official or creditors committee for such Company,  
  or any assignee of such trustee, examiner, receiver, or  
  similar official or creditors committee; 
 
 6. a Claim brought by or on behalf of the Company against  
  any Insured Person that is brought and maintained in  
  any non-common law jurisdiction outside the United  
  States; or 
 
 7. a Claim brought against an Insured Person based upon  
  or arising out of any protected activity specified in any  
  "whistleblower" protection pursuant to any foreign,  
  federal, state or local law. 
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8. Others 

a) Failure to maintain insurance - remove 

 The Insurer shall not be liable to make any payment for Loss in 
connection with any Claim made against an Insured ... alleging, 
arising out of, based upon or attributable to any failure or 
omission on the part of any Insured to effect or maintain 
adequate insurance. 

b) Commissions or gratuities - remove 

c) Regulatory agency - remove 

d) Punitive damages 

(1) Specifically excluded 

(2) Policy silent 

e) Captive insurance company - remove 

f) Hostile takeover or greenmail - remove 

9. Severability of exclusions 

a) Specific severability provision appears after each specific 
exclusion 

 The Insurer shall not be liable to pay any Loss resulting from any 
Claim against an Insured … based upon, attributable to, or 
arising out of any deliberately fraudulent act or omission or any 
willful violation of any statute or regulation committed by such 
Insured, if a final and non-appealable adjudication adverse to 
such Insured in any proceeding not brought by the Insurer 
establishes such a deliberately fraudulent act or omission or 
willful violation … For the purpose of determining the applicability 
of any Exclusion in this policy, the Wrongful Act or knowledge of 
any Insured Person shall not be imputed to any other Insured 
Person, and under Coverage C, only the Wrongful Act or 
knowledge of an Executive Officer of a Company shall be 
imputed to such Company and its Subsidiaries. 
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b) Blanket severability provision found at the end of the exclusion 
section 

 No fact pertaining to, or knowledge possessed by, any Insured 
Person will be imputed to any other Insured Person for purposes 
of applying the exclusions set forth in section IV. EXCLUSIONS. 
Only facts pertaining to, or knowledge possessed by, an 
Executive Officer will be imputed to the Insured Organization for 
purposes of applying the exclusions set forth in section IV. 
EXCLUSIONS. 

J. Other D&O Policy Provisions 

1. Duty to Defend 

a) Privately held and nonprofit organizations use duty to defend 
language 

b) Larger accounts typically select and pay the defense lawyers 

 The Insured … shall have the sole duty to defend Claims made 
against the Insured. 

c) Cooperation clauses 

 
• Insurance company 
 has the right to 
 associate 

The Insurer shall have the right and shall be given the 
opportunity to effectively associate with the Insureds in the 
investigation, defense and settlement, including but not limited to 
the negotiation of a settlement, of any Claim or Insured Inquiry 
that is or appears reasonably likely to be covered under this 
Policy. 

d) Covered defense cost items 

 
 
 
 
 
• Salaries of insureds 
 not covered 

"Costs of Defense" shall mean reasonable and necessary legal 
fees, costs and expenses incurred in the investigation or defense 
of any Claim including the costs of an appeal bond, attachment 
bond or similar bond (but without obligation on the part of the 
Insurer to apply for or furnish such bonds); provided, however, 
Costs of Defense shall not include salaries, wages, overhead or 
benefit expenses associated with any Insured Persons. 

e) Defense costs within limits 

 C. Defense Costs are part of, and not in addition to, the Limit of 
 Liability and the Insurer's payment of Defense Costs shall 
 reduce and may exhaust the Limit of Liability. 

(1) Incentive for insured to settle claims 

(2) Difficulty in projecting defense costs 
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f) Lack of coverage for first dollar defense 

 
 
• Retention applies to 
 defense 

The Insurer shall only pay Loss in excess of the Retention 
applicable to each Claim as specified in Item D of the 
Declarations. Defense Costs are applied against the Retention. 
The Retention shall be borne by the Insureds uninsured at the 
Insureds' own risk. 

g) Historically, reimbursement for defense costs made when the 
claim is completely resolved 

(1) Insurer may advance defense costs 

 
 
 
 
• Satisfy retention 
 
 
• Costs advanced 
 reduce policy limits 
 
 
 
 
• If insurer has no 
 liability, repayment 
 required 

The Insurer will advance Costs of Defense prior to the final 
disposition of any Claim covered by this Policy, on the condition 
that: 
 
 1. any applicable retention shall have been satisfied; 
 
 2. any amounts advanced by the Insurer will reduce the  
  Insurer's applicable Limit of Liability under any   
  applicable Coverage Part and under this Policy to the  
  extent such amounts are not in fact repaid; and 
 
 3. in the event it is finally established that the Insurer has  
  no liability under the Policy for Loss in connection with  
  such Claim, the Insureds will repay the Insurer upon  
  demand all Costs of Defense advanced to them or on  
  their behalf. 

(2) This provision complicates the allocation between covered and non-
covered elements of the loss 

h) Most policies make payments for defense as incurred 

2. Allocation of Loss 

a) In many suits the allegations include claims not covered 

b) Courts have consistently held that an insurance company must 
defend the entire claim as long as any part falls within the 
policy 

c) Because most D&O claims are settled before trial, insurers are 
in a better position to assert not all claims are covered 

d) If defense costs advanced, repayment and/or consent to 
settle wording controls allocation 
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3. Consent to Settle Claims 

 
 
 
 
• Consent to 
 settlement 
 
 
 
• Consent not 
 required within 
 retention 
 
 
 
 
 
 
 
• Will not be 
 unreasonably 
 withheld 

(A) The Insured:… 
 
 (2) agrees not to settle or offer to settle any Claim, incur  
  any Defense Costs or otherwise assume any   
  contractual obligation or admit any liability with respect  
  to any Claim without the Company's prior written  
  consent, subject to Paragraph (A)(3) below; 
 
 (3) may settle a Claim without the Company's prior consent  
  if the Claim is reported pursuant to Section VI,   
  Reporting, and the amount of such settlement and  
  Defense Costs does not exceed the amount of the  
  applicable Retention … 
 
(B) The Company: … 
 
 (2) shall not be liable for any element of Loss incurred in  
  excess of the amount of the applicable Retention, for  
  any obligation assumed, or for any admission made, by  
  any Insured without the Company's prior written consent, 
  which the Company shall not unreasonably withhold. 

a) Remove any “hammer clauses” 

4. Severability of Interests 

a) Material facts known by CEO or CFO are imputable to others 

 With respect to the statements, warranties and representations 
contained in the Application: 
 
A. only knowledge possessed by a past, present or future: (i) 
 chief executive officer or (ii) chief financial officer of the 
 Named Entity shall be imputed to all Insureds; and 
 
B. knowledge possessed by an Insured Person, other than a 
 past, present or future: (i) chief executive officer or (ii) chief 
 financial officer of the Named Entity shall not be imputed to 
 any other Insured Person. 

b) Material facts known by signer of application imputable to 
others 

 Except for knowledge or information possessed by, or facts or 
circumstances pertaining to the person or persons who signed 
the Application, no statement or representation in the Application 
or knowledge or information possessed by an Insured Person 
will be imputed to any other Insured Person for the purpose of 
determining the existence or availability of coverage under this 
policy. 
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c) Full severability 

 For the purpose of determining coverage: 
 
1. the Application shall be construed as a separate application 
 for coverage by each Insured; 
 
2. knowledge possessed by any Insured Person shall not be 
 imputed to any other Insured Person; and 
 
3. only knowledge possessed by an Executive shall be imputed 
 to an Insured Organization. 
 
Except as described above, knowledge possessed by any 
Insured shall not be imputed to any other Insured. 

5. Deductible and participation 

a) Separate deductibles or retentions apply per claim 

(1) Coverage A, individual directors and officers and Coverage D, 
derivative investigation – often lower, sometimes significantly 

(2) Coverage B, corporate reimbursement, and Coverage C, entity 
securities are subject to a retention – often higher 

(3) Presumptive indemnification resolves which deductible applies 

b) Both indemnity and defense cost 

c) Anti-stacking wording 

 
• Retention applies 
 per wrongful act, 
 not claimant 

All Claims arising out of the same Wrongful Act and all related 
wrongful Acts are deemed one Claim … The Company’s liability 
with respect to Loss for each Claim applies only to that portion of 
Loss that is excess of the applicable Retention set forth in ITEM 
5 of the Declarations. 

d) For Coverage A, may apply per director with an aggregate 
deductible 

e) May be a deductible only for Coverage B, no deductible for 
Coverage A 

f) Participation 

(1) 95% by the insurance company 

(2) 5% by the insured 
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g) Policy warrants that both the retention and the insured's 
participation must remain at the insured's risk and cannot be 
insured 

 
 
 
• Must remain 
 uninsured 

The Insurer shall only pay Loss in excess of the Retention 
applicable to each Claim as specified in Item D of the 
Declarations. Defense Costs are applied against the Retention. 
The Retention shall be borne by the Insureds uninsured at the 
Insureds' own risk. 

6. Insured’s Duties to Report Claims 

• Immediately, as 
 soon as 
 practicable, as 
 soon as possible 

As a condition precedent to their rights under the policy, the 
Insureds' shall give written notice to the Underwriter of a Claim 
as soon as practicable after the Claim is first made against the 
Insureds but in no event later than ninety (90) days after the 
expiration of the Policy Period or after the Extended Reporting 
Period (if purchased). 

7. Arbitration 

 The Insured(s) and the Insurer shall submit any dispute or 
controversy under this Policy to either non-binding mediation or 
binding arbitration as described in this Subsection (the "ADR 
process"). Either the Insured(s) or the Insurer may initiate the 
ADR process by sending written notice to the other party 
designating which type of ADR process is being elected. If within 
fourteen (14) days after such notice is given the parties disagree 
on the type of ADR process, the Insureds' preference shall 
control. 

IX. Other Considerations 

A. The Application 

1. Usually attached to policy 

2. Typically “warrants” information 

a) Treated as a part of the policy 

b) Requires signature to bind coverage 

c) Watch out for new application versus renewal application 

3. Supplementary information 

a) Audited financial statements for two to five years 

b) List of all officers and directors 
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c) Organization chart of parent, subsidiaries, and affiliates 

d) Copy of bylaws 

e) 10-Ks – publicly traded corporations 

f) Company Indemnification Agreement 

g) Laundry list of any matter that could give rise to later claims 

B. Changing companies 

1. Continuity 

2. Wording of “incident” definition 

X. Non-profit Entities 

A. Possible grounds for lawsuits 

1. Irregular attendance at board meetings 

2. Mismanagement of funds 

3. Conflicts of interest 

4. Unwarranted salaries 

5. Discriminatory practices 

B. Form 

C. Coverages available 

D. Eligible risks 

1. Churches 

2. Country clubs 

3. Foundations 

4. Fund-raising organizations 

5. Social service organizations 

6. Trade associations 



 Directors & Officers Liability,  1990 – 2022 by Tilden and Associates    55 

Charitable Organization Liability 
From: State Liability Laws for Charitable Organizations and Volunteers, 4th Ed., © 2001, 2005, 2008, 

2009 
 
Reprinted with permission of the Nonprofits Risk Management Center, 1001 Connecticut Avenue, NW, Suite 900, 
Washington, DC 20036, 202-785-3891.  Cost is $12.50 plus $3.00 handling (plus DC tax, if applicable) 

Key to Abbreviations and Codes on Table Following 

x Exception to immunity granted to directors and officers 
o Exceptions inferred from wording of liability standard 
* State has more than one statute of this type; most protective law shown here 

Type of Organization 

c Qualifying for tax exemption under any subsection of Internal Revenue Code Section 501(c) for nonprofit 
organizations 

c3 Qualifying for tax exemption under Internal Revenue Code Section 501(c)3 for charitable organizations 
c4 Qualifying for tax exemption under Internal Revenue Code Section 501(c)4 for social welfare organizations 
np Nonprofit organization as defined by state law 
npc Nonprofit corporation as defined by state law 
ch Charitable organization as defined by state law 
gv Governmental organization 
te Organization exempt from state tax 
oth Other, e.g., homeowners’ associations, licensed medical facilities, organizations that would be exempt but for 

legislative or political activities 
+ Organizations in addition to the type listed 
- Subset of organizations of the type listed 

Other 

i Operation of a motor vehicle 
i(b) Operation of a motor vehicle, but liability limited to insurance coverage 
l Miscellaneous 
m Certain actions by attorney general or other state official 
o Contract actions 
p Certain professional services 
q Knowing violation of the law 
t Physical injury or wrongful death caused by the volunteer 

Scope 

ai Organization must amend articles to invoke the protection 
bf Protection narrowly limited to board functions 
vl Protection limited to vicarious liability 
vl@ Protection limited to vicarious liability and applies only to the negligence of the director 
vl+ Protection from vicarious liability is in addition to other type of protection 
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Notes 

a Organization must carry specified insurance 
b Liability limited to insurance coverage 
d Some organizations may amend articles or bylaws to further limit liability to the corporation or its members 
e More protection for volunteers of §501(c)3 organizations 
f Protection not applicable if corporate assets shifted to avoid judgments 
g Liability limited to director’s compensation or other standard 
h Same statute as for volunteers generally 
x Liability rule approximates negligence standard 
y Applies only to specified liabilities in suits by an organization or its members 

Exceptions 
State Entity Paid Willful or 

Intentional 
Recklessness Gross 

Negligence 
Fraud or 
Fiduciary 

Suit by 
Organization 

Other Scope Notes 

Alabama* c, 
gv, 
oth 

n x    x   h 

Alaska c3-, 
c4-, 
oth, 
vg 

ok o o x  x   d 

Arizona* npc, 
gv 

ok x o x  x   d 

Arkansas c- ok x o x    vl@ f, x 
California* np- n x x x x  l, m vl@ a, f 
Colorado* c+ ok x        
Connecticut c n x x     bf  
Delaware c-, 

gv 
n x o x   i(b)  h 

D.C. c3-, 
npc 

n x   x  q  a, h 

Florida c3, 
c4, 
oth 

n x x  x  q bf  

Georgia ch, 
np, 
gv 

n x       h, u 

Hawaii npc n o x       
Idaho np n x   x  i, q  b, h 
Illinois c- n x      bf  
Indiana gv, 

np 
n o o o    bf  

Iowa* np ok x   x  q  h 
Kansas c n x    x p vl+ a, b, 

h 
Kentucky* c n x       h 
Louisiana* np ok x    x  bf h 
Maine c3+, 

c4, 
oth 

n o o o    bl+ h 

Maryland c3, 
oth 

n x o x   m, 
o, p 

 a, d, 
h 
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State Entity Paid Willful or 
Intentional 

Recklessness Gross 
Negligence 

Fraud or 
Fiduciary 

Suit by 
Organization 

Other Scope Notes 

Massachusetts c3, 
oth 

n x  x   i, l  d 

Michigan npc n x o x x  l, q ai e, y 
Minnesota te n x x  x  o, t  h 
Mississippi npc ok         
Missouri c n x o x    bf  
Montana c, te ok x       d, h 
Nebraska c3, 

c4, 
oth 

n x    x i, l   

Nevada* np ok x o o x  q bf  
New 
Hampshire 

ch n x        

New Jersey np, 
oth 

ok  x     bf  

New Mexico npc ok x x     vl+ f 
New York c3 n x o x  x m, l   
North Carolina npc n x o x x  i, l  b, d 
North Dakota* c3, 

oth 
n x o x      

Ohio ch, 
np 

n x      bf h 

Oklahoma* c- ok x   x  l, q  y 
Oregon c+, 

gv, 
oth 

n x o x     d 

Pennsylvania c3 n o o o     d 
Rhode Island c n x     i  h 
South Carolina c3, 

oth 
ok x o x      

South Dakota c-, 
oth 

n x      bf  

Tennessee c3-, 
c4-, 
oth 

ok x o x      

Texas c3-, 
c4-, 
oth 

ok x x  x  i(b), 
l 

 h 

Utah* npc ok x       y 
Vermont c ok x o x   i vl+  
Virginia* c-, 

oth 
ok x     q  g 

Washington npc ok o o x  x  bf  
West Virginia oth n o o x   i bf  
Wisconsin npc ok x   x  m, q bf  
Wyoming npc, 

gv 
ok x     q   
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Workers Compensation – Issues and Trends 

OVERVIEW:

I. Where are we now? 

II. The Aging Workforce 

III. Waiver of Subrogation 

IV. Independent Contractors  

V. Experience Modification Issues 

VI. Errors/Omissions and Coverage Issues 

VII. The Future of Workers Compensation 
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I. WHERE ARE WE NOW? 
NCCI – Annual Issues Symposium: Posted May 25, 2018 

A. Combined Loss & Expense Workers Compensation – Private Carriers 

 Calendar Year Accident Year 

2003 110.5 98 

2004 106.9 88 

2005 102.1 87 

2006 95.4 86 

2007 101.7 99 

2008 101.5 106 

2009 107.9 110 

2010 116.1 118 

2011 117.6 114 

2012 109.7 108 

2013 110.4 103 

2014 102.3 97 

2015 95.4 98 

2016 94.0 95 

2017 89.0 99 

2018 83.0 95            (86) 

2019 85.0 99.0         (90) 

*P/C Industry net combined ratio – All Lines – 99

What NCCI believes 
will be final 
combined for that 
accident year. 
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B. Premiums – Private Carriers and State Funds 

1. 2017, totaled $39.8 billion 
 2018, totaled $48.6 billion 
 2019, totaled $47.0 billion 

2. Why premium change 

a. Increase in WC carrier payroll – largest driver impacting 
growth, up 5.5% 2018 to 2019 

b. Loss Cost changes, mix of business – down 9.3% 2018 to 
2019

c. Carrier discounting – down .1% 2018 to 2019 

d. Change in written premiums between private carrier and 
state funds, due to written premiums audits impact 
average experience mod deductible credits – down 1.3% 
2018 to 2019 

e. Change in average experience mod – new split points in 
full effect 

f. Wages grew faster than employment 2018-2019 
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C. Combined Loss and Expense 

Year Private Carrier State Funds 

2003 110 103 

2004 107 102 

2005 103 102 

2006 93 106 

2007 101 115 

2008 101 121 
2009 110 129 

2010 115 138 
2011 115 133 

2012 109 124 
2013 102 115 

2014 100 116 

2015 94 107

2016 94 108

2017 88 115

2018 83 Not reported

2019 85 Not reported

NCCI – From “State of the Line” May 2020 
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D. Residual Markets – for NCCI Administered States 

Year
Average

Policy Size 
Combined

L/R
Premiums (in

Millions of Dollars)

2001 4,407 112 465 
2002 5,405 114 791 
2003 5,419 109 997 
2004 4,948 106 1015 
2005 4,426 104 924 
2006 3,822 106 781 
2007 3,436 111 660 
2008 3,024 113 501 
2009 2,790 109 396 
2010 2,675 113 344 
2011 3,008 113 389 
2012 4,194 106 580 
2013 4,875 103 758 
2014 4,775 104 808 
2015 4,384 106 799 

2016 3,948 98  

2017 3,769 106  

2018 No Info Given 1,000 

2019 No info Given 900 
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E. Residual Markets – for NCCI Administered States 

1.  Residual Market Share of Total Market 8% (2013, 2014, 2015, 
2016, 2017) 

 7.2% in 2018 
 7% in 2019 

2. Top Class Codes – based upon written premium – 24% in 2017 

a. 5645 – Carpentry – Construction of Residential 
  Dwellings not exceeding three stories 
  in height (8.5%) 

b. 5551 – Roofing – All kinds and Drivers (6.1%) 

c. 7228 – Local Trucking – Local Hauling Only – All 
  Employees and Drivers (3.6%) 

d. 5474 – Painting NOC & Shop Operations,  
  Drivers (3.3%) 

e. 7229 – Long-Haul Trucking – Long Distance Hauling 
Only – All Employees and Drivers (2.5%) 
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F. Deaths 

1. 5,190 in 2016 
 5,147 in 2017 
 5,250 in 2018 

2. The number is a 2% increase from 2017 

3. Most dangerous occupations – based upon actual deaths per 
100,000 of full-time employees in 2018 

a. Loggers  

b. Commercial fishing 

c. Aircraft pilots and Flight Engineers 

d. Roofers 

e. Refuse and Recyclable material collectors 

4. All industry average 3.6 deaths/100,000 workers 

5. Causes  

a. All transportation (including vehicle crashes) 

b. Contacts with objects and equipment 

b. Assaults and violence (incl. homicides) 

d. Falls 

e. Exposure to harmful substances or environments 

f. Fires and Explosions 

Tie
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TOP NON-FATAL OCCUPATIONS WITH THE LARGEST 
NUMBER OF INJURIES AND ILLNESSES – 2018 (1)

Occupation (1)
Laborers (nonconstruction)
Truckdrivers, heavy
Janitors and cleaners
Nursing assistants 
General Maintenance and repair workers
Retail salesperson 
Stock clerks/order fillers 
Police and Sheriff’s patrol officers
Registered nurses 
Light truck or delivery
Construction workers 

(1) Nonfatal injuries and illnesses involving days off from 
work for private industries: excludes farms with fewer than 
11 employees 

Source: U.S. Department of Labor, Bureau of Labor 
Statistics.
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II. THE AGING WORKFORCE 

A. According to Bureau of Labor Statistics from 2018 to 2028 total labor 
force to increase by 9,000,000 workers 

B. Age 2018-2028 Projected Percentages 

16-24 Down 1.1% over previous decade
25-44 Up 4.8% over previous decade
45-64 Down .7% over previous decade

65-older Up 6.1% over previous decade

C. Result of Projection of Labor Force Percentages 

 2018 2028 – projected
65-older 6% 10% 

 Source: US Bureau of Labor Statistics 
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D. Self-Employed 

1. Generally have higher household incomes than wage earners* 

2. Generally less likely to have pensions or health insurance* 

3. Where are they covered by Workers Compensation? 

Source: Growing Older in America, US Department of Health and Human Services, p. 46 

E. Why people stop working 

1. Poor Health 

a. Age Group 55-59 – 35% 

b. Age Group 60-64 – 30% 

c. Age Group 65-69 – 27% 

d. Age Group 70-74 – 18% 

e. Age Group 75-79 – 22% 

f. Age Group 80+ – 10%  

2. Most common reason – more time with family 

a. At age 55-59 it equals Poor Health 

b. 70% of people stop working for either Poor Health or 
more time with family at age 55-59 

Source: Growing Older in America, US Department of Health and Human Services, p. 47 
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F. Effect of older workers on injury rates 

1. Workers 65 or older more likely to be out two weeks than one 

2. Workers 65 or older more likely to be out a month or more 

3. Workers 65 or older median lost time is 75% greater than all 
workers (14 days vs. 8 days*)  

 *8 days median loss time for all workers

4. Types of Claims (Older workers) 

a. Falls, Slips, Trips – about 50% of all claims for all older 
workers (17 days away) 

b. Overexertion: has highest days away from work (20) 

c. Contact injuries: 6 days away 

4. Fatality rate for workers 65 and older is triple that of all 
workers

5. Workplace of future continues to readjust to accommodate the 
surge in older workers – EPL issue? 

Source: US Bureau of Labor Statistics, US Department of Labor; Insurance Information Institute. 

G. In the ten years 2018-2028 

1. Baby Boomers will be 10% of the workforce (82-64) 

2. Generation X will be 35% of the workforces – (63-48) 

3. Millennials and Generation Z will be over 50% of the 
workforce - 1981 (47) and after 

Source: Barry Lipton, FCAS, MAAA, Practice Leader & Senior Actuary NCCI  
@ Annual Issues Symposium 2020. 
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H. Workers Compensation, Medicare and Social Security 

1. Medical Law specifics 

a. If Workers Compensation is available, Medicare will pay 
nothing (secondary payer) 

b. Medicare will pay if costs remain after all medical 
benefits are exhausted 

c. If Medicare does pay a bill, it has a right of recovery 
from the employer or Workers Compensation insurer 

2. Medicare fear is that it will be “stuck” with costs shifted from 
those responsible for paying Workers Compensation costs. So, 
Workers Compensation Carriers must protect Medicare’s 
interest when settling claims otherwise. 

3. Medicare response to issue is to gain ability to review, and 
perhaps disapprove, Workers Compensation settlements, if 
Medicare believes the settlement is insufficient money in 
settlement to pay future medical costs 

4. Result of 3 is that Medicare may align with workers against 
employers and Workers Compensation insurers, which will 
increase Workers Compensation Administration costs 

5. To prevent Medicare Set-Asides exist: Funds created by 
insurance carrier that help pay for future work-related injury 
costs that Medicare might otherwise pay 

6. Social Security Retirement Income is not offset for Workers 
Compensation indemnity payments 

7. Disable workers age 66 and over can collect both 

Source: Title 42 Code of Federal Regulations, Section 411 et seq. 
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I. Workers Compensation and “Obesity” 

1.  Classes – by Body Mass Index 

a. Underweight  BMI less than 18.5 

b. Health weight BMI 18.5-24.9 

c. Overweight BMI 25.0-29.9 

d. Obese Class I BMI 30.0-34.9 

e. Obese Class II BMI 35.0-39.9 

f. Obese Class III BMI 40+ 

2. Body Mass Index Formula 

a. Your weight in kilograms divided by your height in 
meters(squared)

b. 2.2064 pounds to the kilogram 
 39.37 inches to the meter 

3. Claim Data 

a. Class III workers file twice as many Workers 
Compensation claims as healthy-weight workers 

b. Class III workers have 13 times more lost workdays than 
healthy-weight workers 

c. Indemnity costs are 11 times higher for Class III workers 
than healthy-weight workers 

4. What is the workforce of your clients? 

Source: Centers for Disease Control and Prevention 
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J. As per Center for Disease Control and Preventions, age 20 years and 
older

The Average American age 20 years and older is: 

  Male Female 

Height

Weight

Waist
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WORKERS COMPENSATION AND EMPLOYERS LIABILITY INSURANCE POLICY WC 00 03 13 
Effective April 1, 1984

WAIVER OF OUR RIGHT TO RECOVER FROM OTHERS ENDORSEMENT 

We have the right to recover our payments from anyone liable for an injury covered by this policy.  We will 
not enforce our right against the person or organization named in the Schedule.  (This agreement applies 
only to the extent that you perform work under a written contract that requires you to obtain this 
agreement from us.) 

This agreement shall not operate directly or indirectly to benefit anyone not named in the Schedule.  

Schedule 

Note:
1. Use this endorsement to waive the company’s right of subrogation against named third parties who may be responsible 

for an injury. 
2. The sentence in ( ) is optional with the company. It limits the endorsement to apply only to specific jobs of the insured, and

only to the extent that the insured is required to obtain this waiver.  
3. The following entry must be added to the endorsement when used in Hawaii:  “The premium charge for the endorsement 

is $_________________________.” 
4. The endorsement does not apply to policies in Missouri where the employer is in the construction group of code 

classifications.  According to Section 287.150(6) of the Missouri statutes, a contractual provision purporting to waive 
subrogation rights is against public policy and void where one party to the contract is an employer in the construction 
group of code classifications. 

5. In most states, including Florida, any associated premium charge must be filed and approved prior to use. 
6. For New York, the company shall as applicable indicate a premium charge of 2% to 10% of the manual premium subject 

to a minimum charge of $250 per policy for blanket coverage. 
7. For New York, the company shall as applicable indicate a premium charge of 5% to 10% of the manual premium for each 

person or organization named above subject to a minimum charge of $250 per policy for specific coverage. 
8. In Oregon, the sentence in ( ) must be excluded from the endorsement where the endorsement is applied in association 

with a construction agreement as defined by Oregon statute. 
9. For Kansas, use of this endorsement is limited by the Kansas Fairness in Private Construction Contract Act  

(K.S.A. 16–1801 through 16-1807 and any amendments thereto) and the Kansas Fairness in Public Construction Contract 
Act (K.S.A. 16-1901 through 16-1908 and any amendments thereto). According to the Acts, a provision in a contract for 
private or public construction purporting to waive subrogation rights for losses or claims covered or paid by liability or 
workers compensation insurance shall be against public policy and shall be void and unenforceable except that, subject to 
the Acts, a contract may require waiver of subrogation for losses or claims paid by a consolidated or wrap-up insurance 
program. 

1 of 1 
 Copyright 1983-2006 National Council on Compensation Insurance, Inc.  All Rights Reserved. 
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III. WAIVER OF SUBROGATION 

A. There is no grant of permission for waiving subrogation prior to the 
loss in the Workers Compensation policy as there is in the 
Commercial General Liability and Business Auto Policy 

B. The policy states this fact no fewer than four times 

G. Recovery From Others 
We have your rights, and the rights of persons entitled to 
the benefits of this insurance, to recover our payments 
from anyone liable for the injury. You will do everything 
necessary to protect those rights for us and to help us 
enforce them. 

Page 2 of 6 

H. Recovery From Others 
We have your rights to recover our payment from anyone 
liable for an injury covered by this insurance.  You will do 
everything necessary to protect those rights for us and to 
help us enforce them. 

Page 4 of 6 

Part Four – Duties in the Event of a Loss 
5. Do nothing after an injury occurs that would interfere 

with our right to recover from others. 
Page 5 of 6 

C. Transfer of Your Rights and Duties 
Your rights or duties under this policy may not be 
transferred without our written consent. 

 If you die and we receive notice within thirty days after 
your death, we will cover your legal representative as 
insured. 

Page 6 of 6 

C. Because of the lack of contractual liability the endorsement granting 
the waiver is more important on the Workers Compensation policy 
than the other liability forms, especially the CGL 

D. Not allowed in Kansas, Kentucky, Missouri, New Hampshire, New 
Jersey, North Dakota, Ohio and Wyoming 
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IV. INDEPENDENT CONTRACTORS: PARTS 1 & 2 

A. Defined by United States Internal Revenue Service 

B. Revenue Ruling (87-41) – “The 20-Factor Test” 

1. Used to determine “status” 

a. Employee 

OR

b. Independent Contractor 

2. Answer “yes” to any question = employee 

3. “Right to control” determining factor 
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NOTES



© 06/16/2020, Patrick A. Deem, Sr. CIC, CRIS  Page 20 
Workers Compensation – Issues and Trends 

C. The Test 

1. Instructions 

2. Training 

3. Integration 

4. Service rendered personally 

5. Hiring, supervising and paying assistants 

6. Continuing relationship 

7. Set hours of work 

8. Full time required 

9. Location of work 

10. Order of sequence of work 



© 06/16/2020, Patrick A. Deem, Sr. CIC, CRIS  Page 21 
Workers Compensation – Issues and Trends 

11. Oral or written reports 

12. Payment by hour, week or month 

13. Payment of business and/or traveling expense 

14. Tools and materials 

15. Significant investment 

16. Profit or loss potential 

17. Working for more than one firm 

18. Making service available to the general public 

19. Right to discharge 

20. Right to terminate 
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D. The 20-Factor Test – Revised on three primary criteria 

1. Behavior Control – The more control an employer has over a 
worker’s behavior, the greater the chances it will be considered 
an employer-employee relationship 

2. Financial Control – This includes various factors which show 
whether a business has a right to control the business aspects of 
the worker’s job 

3. Type of relationship – This appears to be the proverbial “catch-
all” category.  Some factors considered by the IRS in 
determining “type of relationship” 

E. Behavior Control 

1. Does the business have a right to direct and control how the 
worker does the task for which the worker is hired? 

 Generally, the more control, the greater likelihood that the 
worker is an employee rather than a contractor 

2. Does the employer have the right to control how the work 
results are achieved? 

 If the business has the right to control the details of a worker’s 
performance, he or she is more likely an employee.  For 
independent contractors, the employer has likely given up this 
right 

3. How much, if any, instruction does the business provide the 
worker?

 Employees are generally subject to business’s instructions 
about when, where, and how to work, including where to buy 
supplies and services, what equipment to use, and what order to 
follow when doing the work 

4. How much training is provided? 

 Employees usually receive training to perform a certain job in a 
certain manner, but not independent contractors (in the eyes of 
the Uncle Sam) 
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F. Financial Control 

1. Reimbursement of business expenses 

2. Extent of worker’s investment 

3. Extent to which worker makes services available to the relevant 
market 

4. How the business pays the worker 

5. The extent to which the worker can realize a profit or loss (An 
independent contractor can make a profit or loss.  An employee 
cannot)

G. Type of Relationship 

1. Written Contracts describing relationship parties tend to create 

2. Whether the business provides the worker with employee-type 
benefits such as insurance, a pension plan, vacation pay or sick 
pay

3. The expectation of permanency of the relationship – is the 
worker hired with the expectation that the relationship will 
continue indefinitely rather than for a specific project or period?
If so, such expectation indicates an employer-employee 
relationship rather than independent contractor relationship 

 (In another revealing document, the IRS identifies “how long 
the person plans to work with your company” as “foremost” in 
the IRS’s determination of independent contractor status. 
Referring to independent contractors who are hired to do work 
previously performed by employees, the agency says, “If you 
expect to work together indefinitely the IRS believes that 
you’re creating what is really an employee relationship.”) 

4. The extent to which services preformed by the worker are 
considered a key aspect of the company’s regular business.  The 
more important they are to the company business, the more 
likely (in the IRS’s view) the business will have the right to 
direct control of the worker’s activities, thus indicating an 
employer-employee relationship 
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V. EXPERIENCE MODIFICATION PROBLEMS/ 

A. What time is on the market clock?

1. Where are we now? 

a. Hard Market 

b. Soft Market 

c. Somewhere in between 

2. Where were we when the data was generated? 

a. Hard Market 

b. Soft Market 

c. Somewhere in between 

3. How does that make a difference? 

a. Who did the audit? 

b. Was an audit even done? 
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B. Why have this system?

1. To provide occupational health and safety 

2. To give an individual employer some influence over their final 
premium

3. To provide an incentive for employers to develop loss 
prevention

4. To provide an incentive for a “back-to-work” program (loss 
control)

5. To refine the premium for the employer by using their own 
payroll and losses 

C. What does the system do for the employer?

1. It focuses the final premium of an insured on the individual 
insured, rather than all insureds in the same class 

2. Adds incentives for Loss Reduction by taking the average loss 
experience for a class of business and modify it on the insured’s 
own experience 
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D. Characteristics of the system

1. Recognizes the cost of an accident 

2. Gives greater weight to frequency rather than severity even 
though it measures both 

a. Accident Limitation 

b. Split rating approach 

E. Ownership/Combinability

1. Ownership change – carrier notified within 90 days 

2. More than 50% Common Ownership – one modification 

F. Essentials of the system

1. Mandatory for all insureds that meet premium eligibility 

2. Formula measures how the performance of an individual 
employer differs “predictably” from similarly classified 
employers

3. Tailor the final cost of coverage to the particular employer 
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G. Basic Statistical Principles

1. The larger the premium, the more reliable the record in 
predicting future losses 

2. The “cost” of an injury may vary over a large range.  Or, said 
another way: 

 “Cost is less predictable than the fact the injury occurred” 

3. Result of “B” – Primary and Excess components 

4. New Split Point Value 

a. Now $15,000 + 

b. Depending upon state, beginning January 1, 2013 or later 
in 2013 

 Year 1 – 5,000 to 10,000 

 Year 2 – 10,000 to 13,500 

 Year 3 – 13,500 to 15,000 – adjusted plus 2 years 
inflation
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WORKERS COMPENSATION EXPERIENCE RATING 

NAME    Risk Ident. No.    123456789   Effective Date: 05/01/20 
OF  
RISK  XYZ COMPANY State: ANY STATE 

1
CODE 

2
ELR

3  D- 
RATIO

4
PAYROLL 

5 EXPECTED 
LOSSES 

6 EXP 
PRIM

LOSSES

7 CLAIM 
DATA 

8.    O 
INJ  F 

9. ACT INC 
LOSSES 

10 ACT PRIM 
LOSSES 

      
** CARRIER 99999   POLICY NUMBER 94 43 32 1                     EFF DATE 05/01/17        EXP DATE 05/01/18 
3507 
7380 
8742 
8810 

1.48 
1.04 
0.21 
0.08 

0.50 
0.41 
0.38 
0.47 

2,807,260 
93,870 

127,430 
425,480 

41,547 
876 
268 
340 

20,774 
400 
102 
160 

02-0024 
03-0006 

1      O 
5      F 

20,000 
12,497 

9,871 

5,000 
5,000 
9,981 

POLICY TOTAL 3,454,040 (SUBJECT PREMIUM = 110,529) 42,718 19,871

**CARRIER 99999    POLICY NUMBER 95 43 32 2                   EFF DATE 05/01/18        EXP DATE 05/01/19
3507 
7380 
8742 
8810 

1.48 
1.04 
0.21 
0.08 

0.50 
0.41 
0.38 
0.47 

3,232,201 
102,618 
135,368 
462,375 

47,837 
1,067 

284 
370 

23,919 
437 
108 
174 

03-0027 
04-0034 

5      O 
5      F 

9,477 
3,600 

13,423 

5,000 
3,600 

13,243 

POLICY TOTAL 3,932,562 (SUBJECT PREMIUM = 125,842) 26,320 21,843

** CARRIER 99999    POLICY NUMBER 96 43 32 3                 EFF DATE 05/01/19        EXP DATE 05/01/20 
3507 
7380 
8742 
8810 

1.48 
1.04 
0.21 
0.08 

0.50 
0.41 
0.38 
0.47 

3,868,379 
107,322 
132,507 
502,408 

57,252 
1,116 

278 
402 

28,625 
458 
106 
189 

04-0001 
05-0002 

2      O 
2      F 

62,500 
4,826 
5,974 

5,000 
4,826 
5,974 

POLICY TOTAL 4,610,618 (SUBJECT PREMIUM = 142,008) 73,300 15,800

(A)

0.22 

(B) (C) EXPECTED 
EXCESS (D-E) 

76,284 

(D) 

151,737 

(E)

75,453 

(F) ACTUAL 
EXCESS (H-I) 

84,824

(G) 

22,800 

(H) 

142,338 

(I) 

57,514 

* Total by Policy Year of all cases $2,000 or less 
# Limited Loss 

(11)
PRIMARY
LOSSES 

(12)
STABILIZING 
VALUE

(13)
RATABLE
EXCESS

(14) 
TOTALS 

PAGE NO. ACTUAL 
(I) 

57,514 
(C)x(1-w)+(G) 

62,302
(A) x (F) 

18,061
(J) 

158,477 (15) EXP-MOD 

DATE EXPECTED
(E) 

75,453 62,302
(A) x (C) 

10,782
(K) 

174,537
(J)/(K) 

0.91
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H. Worksheet Components 

1. Columns 1-6 – Relate to type of business and payroll reported 

a. Classification Code **

b. Expected Loss Rate – ELR  

c. Discount Ratio – Expected Primary Losses ($15,000+) 

d. Payroll reported to insurer **

e. Expected Losses – Column 2 x Column 4 

f. Expected Primary Losses – Column 5 x Column 3 

** Most important Columns 
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WORKERS COMPENSATION EXPERIENCE RATING 

NAME    Risk Ident. No.    123456789   Effective Date: 05/01/20 
OF  
RISK  XYZ COMPANY State: ANY STATE 

1
CODE 

2
ELR

3  D- 
RATIO

4
PAYROLL 

5 EXPECTED 
LOSSES 

6 EXP 
PRIM

LOSSES

7 CLAIM 
DATA 

8.    O 
INJ  F 

9. ACT INC 
LOSSES 

10 ACT PRIM 
LOSSES 

      
** CARRIER 99999   POLICY NUMBER 94 43 32 1                     EFF DATE 05/01/17        EXP DATE 05/01/19=8 
3507 
7380 
8742 
8810 

1.48 
1.04 
0.21 
0.08 

0.50 
0.41 
0.38 
0.47 

2,807,260 
93,870 

127,430 
425,480 

41,547 
876 
268 
340 

20,774 
400 
102 
160 

02-0024 
03-0006 

1      O 
5      F 

20,000 
12,497 

9,871 

5,000 
5,000 
9,981 

POLICY TOTAL 3,454,040 (SUBJECT PREMIUM = 110,529) 42,718 19,871

**CARRIER 99999    POLICY NUMBER 95 43 32 2                   EFF DATE 05/01/18        EXP DATE 05/01/19
3507 
7380 
8742 
8810 

1.48 
1.04 
0.21 
0.08 

0.50 
0.41 
0.38 
0.47 

3,232,201 
102,618 
135,368 
462,375 

47,837 
1,067 

284 
370 

23,919 
437 
108 
174 

03-0027 
04-0034 

5      O 
5      F 

9,477 
3,600 

13,423 

5,000 
3,600 

13,243 

POLICY TOTAL 3,932,562 (SUBJECT PREMIUM = 125,842) 26,320 21,843

** CARRIER 99999    POLICY NUMBER 96 43 32 3                 EFF DATE 06/01/19        EXP DATE 05/01/20 
3507 
7380 
8742 
8810 

1.48 
1.04 
0.21 
0.08 

0.50 
0.41 
0.38 
0.47 

3,868,379 
107,322 
132,507 
502,408 

57,252 
1,116 

278 
402 

28,625 
458 
106 
189 

04-0001 
05-0002 

2      O 
2      F 

62,500 
4,826 
5,974 

5,000 
4,826 
5,974 

POLICY TOTAL 4,610,618 (SUBJECT PREMIUM = 142,008) 73,300 15,800

(A)

0.22 

(B) (C) EXPECTED 
EXCESS (D-E) 

76,284 

(D) 

151,737 

(E)

75,453 

(F) ACTUAL 
EXCESS (H-I) 

84,824

(G) 

22,800 

(H) 

142,338 

(I) 

57,514 

* Total by Policy Year of all cases $2,000 or less 
# Limited Loss 

(11)
PRIMARY
LOSSES 

(12)
STABILIZING 
VALUE

(13)
RATABLE
EXCESS

(14) 
TOTALS 

PAGE NO. ACTUAL 
(I) 

57,514 
(C)x(1-w)+(G) 

62,302
(A) x (F) 

18,061
(J) 

158,477 (15) EXP-MOD 

DATE EXPECTED
(E) 

75,453 62,302
(A) x (C) 

10,782
(K) 

174,537
(J)/(K) 

0.91
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2. Columns 7-10, Relates to specific claims 

a. Column 7 – Claim Data 

(1) By claim number if over $2,000 

(2) Bundled if under $2,000 

b. Column 8 – Injury Type/Claim Status 

(1) Numerical System 

(2) Open or Final 

c. Column 9 – Actual Incurred Losses 

(1) Could be dollars spent 

(2) Could be reserve only 

(3) Could be both (a) & (b) 

d. Column 10 – Actual Primary Losses 

 Always relate Column 10 to Column 6 

3. Columns 11-14 – A summary of Columns 1-10 and actuarial 
figures
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I. Modification worksheet as marketing tool

Key Classifications: 

1. Those with significant increases/decreases 

2. If Manufacturer – the more payroll, the more product, the 
greater the Business Income issue 

3. If Mercantile – the more payroll in sales, the more goods sold, 
the greater the Business Income issue 

4. Look at driver payroll versus auto schedule 

5. Transportation exposures – Drivers payroll, increases in 
manufacturers payroll or sales payroll 

6. Large payroll increases could mean new equipment or locations 
– leased, owned or rented? 
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J. Experience Modification Issues (COVID-19) 

1. NCCI E-1407 – Exclusion of COVID-19 claims from 
Experience Rating. 
What about your state? 

2. Payroll for Furloughed EEs (being paid) 
What class maintain same (two classes, highest rate applies or 
do we split payroll?) 

3. Filing B – 1441 – Employees being paid, but not working.  
Payments not to be used in calculation of premium 

4. Code 8871 – Clerical Telecommuter Employees 
 Employer continues to pay employees while working from 

home, rather than the office 

5. Specialty Cleaning Companies: 
 Code 9014 – Janitorial Services 
 Code 5473 – Asbestos Removal – full body suit, respirators, 

other personal protective equipment 

6. Physical Audit vs. Virtual Audit 

7. Claim Reporting – Accident Date December 1, 2019 
 Subsequent COVID-19 related 
 Extraordinary Loss Event 

8. Temporary Total vs. Sick Pay 
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WORKERS COMPENSATION AND EMPLOYERS LIABILITY INSURANCE POLICY WC 00 00 01 B

Original Printing  Effective July 1, 1996  Standard 

INFORMATION PAGE 

Blank Insurance Company  

N.J. Employer Registration No.  

NCCI Company No.   

1. The Insured:  
Mailing address:       ____  Individual   ____  Partnership 
Other workplaces not shown above:     ____  Corporation or  _________________________ 

2.  The policy period is from ________________________ to __________________________ at the insured’s 
mailing address. 

3. A. Workers Compensation Insurance: Part One of the policy applies to the Workers' Compensation Law of the 
states listed here: 

B. Employers Liability insurance: Part Two of the policy applies to work in each state listed in Item 3.A The 
limits of our liability under Part Two are: 

Bodily Injury by Accident     $_______________ each accident 
Bodily Injury by Disease      $_______________ policy limit 
Bodily Injury by Disease      $_______________ each employee 

C. Other States Insurance: Part Three of the policy applies to the states, if any, listed here: 

D. This policy includes these endorsements and schedules:  

4. The premium for this policy will be determined by our Manuals of Rules, Classifications, Rates and Rating Plan. 
AlI information required below is subject to verification and change by audit.  

Classifications Code  Premium Basis  Rate Per   Estimated 
      No.  Total Estimated  $100 of     Annual 
               Annual Remuneration       Remuneration   Premium 

Premium for increased limits Part Two, if applicable 
Total premium subject to the experience modification 
Premium modified to reflect experience modification of __________ 
Other premium charges 
Total Estimated Standard Premium 

Premium Discount, if applicable 
Expense Constant Charge 
Total Estimated Premium  
Second Injury Fund Surcharge 
Uninsured Employers Fund Surcharge 

Minimum Premium $__________________________  Total Estimated Cost $_______________________________ 
             Deposit Premium  ________________________ 
Name of Producer _______________________________  Countersigned by _______________________________ 
Servicing Office ____________________________________________________ Date ______________________

© Compensation Rating and Inspection Bureau  

POLICY NO. 

PRIOR POLICY NO. 
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VI. COVERAGE AND ERORRS & OMISSIONS ISSUES

A. Set the policy up correctly 

1. THE INFORMATION PAGE 

a. Item 1 – the Insured 

(1) Name 

(2) Address 

(3) Other Workplaces not shown 

(4) Legal status 

b. Item 2 – Policy Period 

(1) Time frame of coverage 

(2) At insured’s Mailing Address 

c. Item 3 – Coverage 

(1) Item 3A – the trigger of coverage 

(a) Known or expected exposure 

(b) At inception date of policy 

(2) Item 3B – Employers Liability 

(a) Triggered by Item 3A 

(b) Limits 

(i) Accident 

(ii) Disease 
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WORKERS COMPENSATION AND EMPLOYERS LIABILITY INSURANCE POLICY WC 00 00 01 B

Original Printing  Effective July 1, 1996  Standard 

INFORMATION PAGE 

Blank Insurance Company  

N.J. Employer Registration No.  

NCCI Company No.   

1. The Insured:  
Mailing address:       ____  Individual   ____  Partnership 
Other workplaces not shown above:     ____  Corporation or  _________________________ 

2.  The policy period is from ________________________ to __________________________ at the insured’s 
mailing address. 

3. A. Workers Compensation Insurance: Part One of the policy applies to the Workers' Compensation Law of the 
states listed here: 

B. Employers Liability insurance: Part Two of the policy applies to mark in each state listed in Item 3.A The 
limits of our liability under Part Two are: 

Bodily Injury by Accident     $_______________ each accident 
Bodily Injury by Disease      $_______________ policy limit 
Bodily Injury by Disease      $_______________ each employee 

C. Other States Insurance: Part Three of the policy applies to the states, if any, listed here: 

D. This policy includes these endorsements and schedules:  

4. The premium for this policy will be determined by our Manuals of Rules, Classifications, Rates and Rating Plan. 
AlI information required below is subject to verification and change by audit.  

Classifications Code  Premium Basis  Rate Per   Estimated 
      No.  Total Estimated  $100 of     Annual 
               Annual Remuneration       Remuneration   Premium 

Premium for increased limits Part Two, if applicable 
Total premium subject to the experience modification 
Premium modified to reflect experience modification of __________ 
Other premium charges 
Total Estimated Standard Premium 

Premium Discount, if applicable 
Expense Constant Charge 
Total Estimated Premium  
Second Injury Fund Surcharge 
Uninsured Employers Fund Surcharge 

Minimum Premium $__________________________  Total Estimated Cost $_______________________________ 
             Deposit Premium  ________________________ 
Name of Producer _______________________________  Countersigned by _______________________________ 
Servicing Office ____________________________________________________ Date ______________________

© Compensation Rating and Inspection Bureau  

POLICY NO. 

PRIOR POLICY NO. 
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(3) Item 3C – Other States Insurance 

(a) Unknown or unexpected – but possible

(b) Broadest Coverage 

 “All states except those in Item 3A and 
North Dakota, Ohio, Washington, 
Wyoming”

(c) No coverage – “None” 

(4) Item 3D – Endorsements and Schedules 

d. Item 4 – Premium Determination 

(1) Classifications 

(2) Remuneration 

(3) Rates 

(4) Item 4D 
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PART THREE 

OTHER STATES INSURANCE

A. How this insurance applies 

1. This other states insurance applies only if one or more 
states are shown in Item 3.C. of the Information Page. 

2. If you begin work in any one of those states after the 
effective date of this policy and are not insured or are not 
self-insured for such work, all provisions of the policy will 
apply as though that state were listed in Item 3.A. of the 
Information Page. 

3. We will reimburse you for the benefits required by the 
workers compensation law of that state if we are not 
permitted to pay the benefits directly to persons entitled to 
them.

4. If you have worked on the effective date of this policy in any 
state not listed in Item 3.A. of the Information Page, 
coverage will not be afforded for that state unless we are 
notified within thirty days. 

B. Notice 

 Tell us at once if you begin work in any state listed in Item 3.C. of 
the Information Page. 
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B. Other State Insurance 

1. Must be listed in Item 3C of the Information Page 

2. Work begun 

a. After the effective date 

b. Treated as though in Item 3A 

3. Reimbursement if required 

4. 30-day requirement 

5. Notice of commencement of work 
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C. Attorney Involvement 

1. Increases in claim cost by 12-15% 

2. On the average, actual involvement depending on the state 
average a low of 5% to a high of 10% for all workers 
compensation claims for that state 

3. The higher the number of disputes, the more attorney 
involvement 

4. The greater the severity of injury, higher than $100,000 
involvement.  It could go as high as 33 1/3% (1 in 3) 

D. Audit Issues 

1. Problem – How are the insureds books organized? 

2. Problem – Do they interchange labor? 

3. Are they growing fast? 

4. How do you know which state rates apply? 

E. Solution – Solve the problem(s) before they happen… 

1. Communicate to carrier 

2. Communicate with State Comp Bureau 

F. Employers Liability – Action Over Claims 

1. Is it General Liability claim? 

2. Is it Employers Liability? 
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NOTES
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VII. THE FUTURE OF WORKERS COMPENSATION 

A. Loss prevention 

1. Increased work place safety 

2. Credits for consulting services 

3. Mandatory Safety Committees 

4. Higher fines and penalties for violations 

B. Loss Control 

1. Back-to-work programs 

2. Managed care 

3. Limiting certain physicians and practices 

4. Redefining compensability 

5. Amending claims procedures 

C. Does national health care reform mean a national workers 
compensation law? 

1. Current problems with managed care 

2. An aging work force – “baby boomers” 

3. Medical Marijuana  
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NOTES
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NATIONAL ACADEMY OF SCIENCES, ENGINEERING, AND MEDICINE 
January 2017 Conclusions 

 
 
A. Substantial evidence of benefit 

1. Chronic pain 
2. Nausea and vomiting due to chemotherapy 

 
B. Limited or Moderate Evidence for Benefit 

1. Anxiety symptoms 
2. Improving short-term sleep outcomes due to a 

variety of conditions 
3. Increasing appetite and decreasing weight loss with 

HIV/AIDS 
4. Spasticity due to multiple sclerosis 
5. Some symptom PTSD 
 

C. Other studies outside of NASEM have shown benefits for 
seizure control 

 
Source: Medical Marijuana: The Move to Schedule II  

Presentation by David Deitz, MD, PhD 
 @ NCCI’s Annual Issues Symposium 

 
The Health Effects of Cannabis and Cannabinoids: The Current 
State of Evidence and Recommendations for Research 
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LEGAL MEDICAL MARIJUANA – 29 STATES AND DC 
 
1. AK 
2. AR 
3. AZ 
4. CA 
5. CO 
6. CT 
7. DE 
8. FL 
9. HI 
10. IL 
11. MA 

12. MD 
13. ME 
14. MI 
15. MN 
16. MT 
17. ND 
18. NH 
19. NJ 
20. NM 
21. NV 
22. NY 

23. OH 
24. OR 
25. PA 
26. RI 
27. VT 
28. WA 
29. WV 
+ DC 
 

 
 
 
LEGAL MEDICAL AND RECREATIONAL – 9 STATES +DC 
 
1. AK 
2. CA 
3. CO 
4. MA 

5. ME 
6. NV 
7. OR 
8. VT 

9. WA 
+ DC 

 
 

 
 





 

James K. Ruble Seminar 

Section 5 

Advanced Inland Marine 

&&&fnj$Notebooks$20200129NVRGS$20200129NVRGS_SH_5fn&&& 

%%%5%%% 

a proud member of Risk & Insurance Education Alliance 



 



 
 
 
 
 
 

Advanced Inland 
Marine Coverages 

 
 
 
 
 
 
 
 
 

R Bryan Tilden, CIC, C.P.C.U., CLU, ARM, ALCM, SCLA 
Tilden and Associates 

Pittsboro, North Carolina 
 
 
 
 
 
 
 
 
 
 
 

Copyright  2001 – 2016 by TTILDEN AND ASSOCIATES 
 
 

ALL RIGHTS RESERVED.  THIS OUTLINE OR ANY PART THEREOF MAY NOT BE REPRODUCED IN ANY FORM OR BY ANY MEANS 
OR STORED IN ANY INFORMATION RETRIEVAL SYSTEM WITHOUT THE EXPRESS WRITTEN CONSENT OF THE AUTHOR. 

 
 

This publication includes copyrighted material of American Association of Insurance Services with its permission. 



 

 
This material or any part thereof may not be reproduced in any form or by any means or stored in 

any information retrieval system without the express written consent of 
R. Bryan Tilden 

 
Copyrighted material of American Association of Insurance Services (AAIS) is used and is reprinted with 

their permission 
 

ALL RIGHTS RESERVED 
Copyright  2001 – 2016 by Tilden and Associates 

 
R. Bryan Tilden, CIC, CPCU, CLU, ChFC, ARM, ALCM, SCLA 

Tilden and Associates 
526 Red Gate Road 

Pittsboro, NC 27312-7934 
919.542.1042  fax 919.542.6255 

 
 

 



 

a) The purpose of this instrument is to describe the kinds of risks 
and coverages which may be classified or identified under State 
Insurance Laws as Marine, Inland Marine or Transportation 
Insurance.

a) Imports 

b) Exports 

c) Domestic shipments 

d) Bridges, tunnels and other instrumentalities of transportation 
and communication (Items that help products move) 

e) Floaters 

a) Characteristics 

b) Examples 



 

c) Outcome 

a) Characteristics 

b) Examples 

c) Outcome 



 



 

a) Construction projects almost always involve standard 
documents published by AIA or AGC. Both documents require 
project owners to furnish builders risk insurance for the project. 

b) Generally, the policy must provide: 



 



 



 

c) A project owner has options with regard to obtaining insurance. 
The owner may add the construction project to its regular 
commercial property policy and, in the process, make the 
parties to the contract additional insureds, incorporate the 
necessary waivers of subrogation, and make sure that building 
materials are covered off site as well as in transit. 

d) The owner also has the option of not purchasing builders risk 
coverage, but rather delegating responsibility for obtaining 
insurance to the GC. This is fairly common with larger 
contractors because the latter may be more familiar with the 
needed coverage and market, and prefer to have some control 
over who the insurer of the project will be. 

e) It is important to note that if the owner does not intend to 
purchase the builders risk insurance, it must inform the GC in 
writing prior to the start of the project. The contractor may then 
obtain the necessary insurance, including protecting the 
interests of all parties, and charging the cost to the owner. 

a) Producers (agents and brokers) are responsible for reading the 
construction contract, often in conjunction with the insured's 



 

legal counsel, so that they are aware of the insurance 
requirements. 

b) If a producer places builders risk coverage without reviewing the 
contract, and particularly the insurance requirements, it is 
unlikely the insurance will meet the contract requirements. In the 
event of a not covered loss, the producer could be exposed to 
an E&O claim or suit. 

a) It may be necessary to negotiate changes in coverage to 
comply with contract requirements. In some instances, it may 
not be possible to obtain specific coverage, such as flood or 
earthquake, and a change in the construction contract may be 
necessary to delete such a requirement. 



 

a)

b)

c)

d)

e)

f) 

g)



 

h)

i)



 

a) abnormal settling of the foundation because of unanticipated 
soft soil conditions and inadequate number or placement of 
piles or caissons; 

b) improperly erected structural supports including expansion 
joints, incorrect erection sequence, and inadequate temporary 
supports;

c) loads being applied to floors before concrete is properly cured. 

d) General contractors and all subcontractors should have 
experience in erecting buildings that are similar to the builders' 
risk being covered. 

Fraud and deceit

Contract penalty

Expediting expenses

Ordinance or law



 

Testing

Soft costs

additional

7. Property in transit

Falsework – 



 



 



 



 



 



 



 



 



 



 



 



 



 



 



 



 



 



 



 



 



 



 

builders risk

installation floater



 



 



 



 



 



 

auto

commercial property

Builders risk

5.

Rental Reimbursement

a) Equipment 



 

b) Key Hazards 

c) Underwriting Considerations

a) Equipment 

b) Key Hazards 

c) Underwriting Considerations



 

a) Equipment 

b) Key Hazards 

c) Underwriting Considerations 

a) Equipment 

b) Key Hazards 



 

c) Underwriting Considerations 

a) Equipment 

b) Key Hazards 

c) Underwriting Considerations

Transit

property away from premises



 



 



 



 



 



 



 



 



 



 

Recommendations



 



 



 



 



 



 



 



 



 



 



 



 



 



 



 



 



 



 



 



 



 



 



 



 



 



 



 

First, What the COP Is Not:  

It is not a Police Professional Liability Policy . . . and it is not a 
liability policy. Commercial liability coverage can be obtained 
through an AAIS commercial liability policy or an ISO CGL policy

Basically, the COP is an expansive, pumped up commercial property 
policy with a significant number of inland marine coverages built in, in one 
policy. 

Concept originated in 1950s as the Manufacturers Output (MOP) Policy, 
which was developed to insure damage to stock (or output, hence the 
name) during the manufacturing process and while in transit from one 
location to another within the manufacturing process. 

Over time, eligibility and coverage were expanded, and MOP renamed the 
COP in 1993. 
a) A comprehensive policy, combining commercial property and inland 

marine coverages in one form. Reduces potential for coverage gaps -- 
when commercial property forms are packaged with inland marine 
floaters.



 

Provides coverage for: 

b) Optional coverages available for time element, equip. breakdown 
(B&M), and crime exposures. Additional endorsements avail. to add 
even more versatility to program.  

c) Blanket coverage -- buildings and business personal property covered 
on a blanket basis; single amount of insurance applies to all insured 
property at all locations.  

d) Higher sublimits on most built-in coverages than typically found in 
standard commercial property insurance.

e) No coinsurance clause, but companies may elect to include one, if 
desired.

natural gas companies 
electrical generating stations 
businesses whose principal activity is housing or agriculture (although 
companies may modify their filings to included either housing or 
agricultural risks.) 

a) According to a Rough Notes survey of companies writing Output 
coverage (taken a few years ago), the target market is a company with 
10 plus employees and over $10,000,000 in sales or revenues; said to 
be a good entry level target.

b) However, AAIS knows of companies that are writing the COP for risks 
smaller than this. 



 

a) Lumberyards, country clubs, broadcast outlets, and municipal 
departments;  

b) Eligibility quite broad. 

c) Nothing to prevent a company from writing contractors, but AAIS 
recommends its Contractors and Developers Output (DOP) Policy 
(discussed later) as more appropriate for contractors. 

d) Coverage may be written for individuals, partnerships, corporations, or 
separate divisions of an entity (if the entity is eligible and divisions are 
separated geographically). 



 

a) write complete blanket or scheduled coverage 

b) write blanket locations with scheduled limits 

c) write scheduled locations with a blanket limit 

d) write scheduled coverage for key locations and blanket coverage for all 
others

e) write buildings on a scheduled or blanket basis, and business personal 
property on a blanket basis 

completed additions 
permanent fixtures, machinery & equipment 
outdoor fixtures 
maintenance prop., e.g. air conditioning, fire extinguishers, appliances,
floor coverings 
buildings under construction, incl. Materials 
building glass 
radio & TV towers, antennas, satellite dishes, awnings & fences 
signs 



 

tenant improvements 
leased property (contractually responsible to insure) 
insured's interest in property of others 
computers 
installation projects; at site or in temporary storage 
mobile equip. (contractors equip.) 
personal property of others 



 



 



 



 



 



 



 



 



 



 



 



 



 



 



 



 



 



 



 

a) location of warehouse where goods are stored 

b) date the receipt is issued to bailor  

c) receipt number showing a consecutive numbering of all receipts issued 
by the warehouse operator 

d) identity of to whom the goods will be delivered at the end of the 
storage period 

e) rate of storage and handling charges 

f) description of goods or their packages 

g) warehouse operator's ( or authorized rep's) signature 

h) statement of ownership if the warehouse operator is owner or partial 
owner of goods being stored 

i) statement indicating the amount of any advances made or liabilities 
incurred for which the warehouse operator claims a security interest. 



 

a) Private Warehouses -- those that are owned or controlled by 
manufacturers, distributors, retailers, or other enterprises and are used 
to store their own property. 

b) Bonded Warehouses -- are used to store imported property pending 
payment of import duties and taxes. Since the duty is due only when 
the property is released, an importer can withdraw the goods as they 
are needed, and duty fees can be stretched over a more manageable 
period. This type of warehouse is operated jointly by the U.S Customs 
authorities and a warehouse operator. 

c) Contract Warehouses -- have elements of both public warehouses and 
private warehouses. Typically, the contract warehouse has a small 
number of customers with long term contracts, as opposed to a larger 
number with monthly agreements commonly used by a public 
warehouse. This type of operation usually does more handling and 
processing of merchandise than a public warehouse. 



 

a) The answer is yes, if the operator is also providing assembly and 
packaging services! The commercial liability policy will cover bodily 
injury or property damage arising out of its assembly and packaging 
services (including products and completed operations). The 
warehouse operators legal liability policy will pick up coverage for 
damage to property in the insured's care -- an exposure which is 
excluded in commercial liability policies. 



 

a) "Cross docking" refers to the process of accepting goods from the 
customer and holding them for just a few hours before they are picked 
up by another party. 

b) "Pooling" means accepting from several customers less than a full 
truckload of goods, each with a common or compatible destination, 
and "pooling" them in a single truck to minimize transportation costs for 
the customers. 

c) This broadening of the operator's normal operations makes it more 
difficult to anticipate an operator's potential liability for damage to the 
property of its customers. Many of these services are performed under 
contract, and the terms of the contract will determine the operator's 
liability. In its traditional role as providing storage, a warehouse 
operator is considered a bailee. Generally, bailees are liable for the 
loss or damage to goods in their care, only when damage is due to 
their negligence. 

d) Furthermore, as a transporter of customers' goods, they become 
carriers, and are virtually considered guarantors of the safe delivery of 
those goods. Here it is a case of strict liability, where they are 
responsible regardless of negligence, with only a few exceptions (act 
of God, negligence of the shipper, inherent vice, etc.). 

e) Warehouse operators that transport goods need motor truck cargo 
insurance in addition to warehouse operators legal liability coverage 

a) Fire poses the greatest threat to a warehouse operation. Construction, 
occupancy (operation), protection, and exposure characteristics of the 
warehouse location should be closely checked. Damage caused by a 
fire of unknown origin may be presumed to have been caused by the 
operator's negligence. 



 

b)  Theft



 

c) Other Underwriting Considerations 



 

a) condition of the building, and the condition of plumbing and electrical 
systems; 

b) floor area, height in stories, and total area used for storage; 

c) adequacy of storage areas for target commodities and flammable 
goods;

d) comment on the height and condition of storage racks, and whether 
there is enough space between the highest racks and the ceiling for 
sprinklers to be effective; 

e) house keeping of the warehouse. Is the storage area neat and orderly, 
and free of unused pallets, debris, and refuse; and 

f) protective systems cited in the application are in place and functional.

a) The following information should be obtained to evaluate the condition 
and adequacy of a cooling system: 



 



 



 



 



 



 



 



 



 



 



 



 



 



 



 



 



 

a) Hazards of transportation 

b) Theft 

a) Dollar limitations on liability of carriers 

b) Delay in collecting benefits 

c) State and/or federal regulatory limits may apply 

d) Carriers not liable for all losses 

a) Defined – holds itself out to the general public as being able and 
willing to haul goods over certain routes for a fee 

b) Liability of Common Carrier 



 

c) Limitations on Common Carrier Responsibility 

a) Defined – operates for specific businesses, using a written 
contract

b) Liability of contract carrier established in writing between the 
two contracting parties 
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Overview

I. Risk Management 

II. Factors on Risk Transfer 

III. Guidelines for agreement for Transfer/Assumption of Risk 

IV. Contractual Liability – One Party 

V. Types of Loss Transfer 

VI. Myths of Indemnity/Hold Harmless Agreements 

VII. Insurance Requirements 

VIII. Coverage and Gaps 

IX. Summary and Conclusion 
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I. RISK MANAGEMENT 

A. Risk Management defined 

 An organized approach to evaluating and managing risk 

B. Reasons for using Risk Management 

1. Identify exposures to the organization, whether insurable or not 

2. Protect the economic well being of the organization 

3. Protect the stockholder(s)/owner(s) from financial loss 

4. Protect and provide for employee safety 

5. Manage governmental regulatory requirement 

6. Minimize cost of risk and positively impact profitability 

C. Goal of Risk Management 

An organized approach for the conservation of the firm’s assets 

D. Risk Management Process 

1. Risk Identification 

2. Risk Analysis and Measurement 

3. Risk Handling: Risk Control 

4. Risk Handling: Risk Financing 

5. Risk Administration 

a. Selection and implementation of Risk Management Plan 

b. Monitoring and changing plan, as required, to meet 
established goals 
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E. Techniques for Handling Risk 

1. Risk control techniques 

a. Avoidance 

b. Prevention 

c. Reduction 

d. Segregation 

(1) Separation 

(2) Duplication 

2. Risk financing techniques 

a. Retention 

b. Transfer 

(1) Contractual 

(2) Insurance 

c. Combination of Retention and Transfer 
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II. FACTORS ON RISK TRANSFER 

A. Who is in the best position to control the risk? 

B. Who has the financial ability to assume the risk? 

C. Who will receive the most benefit from the transfer? 

III. GUIDELINES FOR AGREEMENT FOR TRANSFER/ASSUMPTION OF 
RISK

A. What do I “really want”? 

B. What will I accept if I cannot have “A.”? 

C. What will make me “walk away”? 
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IV. CONTRACTUAL LIABILITY – ONE PARTY 

A. Why is it done? 

 Risk Management – transfer of risk 

B. Parties commonly involved 

1. Lessor – Lessee 

2. Owner – Contractor 

3. Contractor – Subcontractor 

4. Distributor – Manufacturer 

5. Seller – Buyer 

6. Principal – Agent 
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C. Types of Contractual Risk Transfer 

1. Hold Harmless/Indemnity Agreements 

2. Exculpatory Clauses or Agreements 

3. Waivers of Subrogation 

4. Limitation of Liability Provisions 

5. Insurance Requirements 
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Hold Harmless Agreements 

A contractual agreement whereby one party assumes 
the liability inherent in a situation, thereby relieving the 
other party of responsibility. 

Limited

Indemnification of the indemnitee for “situations” 
arising from the indemnitor’s “operations.”  Relates to 
liability caused by acts or omission indemnitor solely.

Intermediate 

Indemnification of the indemnitee for “situations” 
arising from the indemnitor’s “operations.”  Relates to 
liability caused by acts or omission of the indemnitor or 
the indemnitee’s liability for the indemnitee and 
indemnitor’s joint negligence. 

Broad

Indemnification of the indemnitee for “situations” 
arising from the indemnitor’s “operations.”  Relates to 
liability caused by acts or omission of the indemnitor or 
the indemnitee’s liability for the indemnitee and 
indemnitor’s joint negligence or indemnitee’s liability 
for indemnitee’s sole negligence. 
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V. TYPES OF LOSS TRANSFER 

A. Hold Harmless Agreements  

1. Definition – Someone agrees to be responsible for someone 
else

2. Effect on Liability 

3. Types of Hold Harmless Agreements 

a. Limited – “I did it” – I pay 

b. Intermediate – “I did it” or “We did it” – I pay 
 We is our insured and the indemnitee 

c. Broad – “I did it” or “We did it” or “You did it” – I still 
pay

 You is the indemnitee 

4. Enforceability of Assumption of Indemnitee’s Liability 

a. Treatment by courts – ECC Rule 

(1) Express – Broad Form Indemnity must be stated in 
clear and plain language 

(2) Conspicuous – part containing Broad Form 
Indemnity must be bold, highlighted and/or large 
print 

(3) Consideration – identifiable financial payment 
supporting assumption of liability 

b. Treatment by statutes – Anti-Indemnification statutes 

c. Insurance Policy 

B. Indemnification Agreements – Someone agrees to pay for (pay on 
behalf of) or to repay someone else
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VI. MYTHS OF INDEMNITY/HOLD HARMLESS AGREEMENTS 

A. “The indemnity agreement relieves the indemnitee of liability to the 
injured third party” 

1. No, it does not 

2. Indemnitee is still responsible for loss/damage of injured party 
whether indemnitor responds or not 

B. “The contractual transfer of risk is assumed by insurance coverage of 
indemnification”

1. No, it is not 

2. The insurance contract is a separate agreement and not 
“governed” by the contractual acceptance of risk 

3. Example – Additional Insured never endorsed on policy when 
required by contract 
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VII. INSURANCE REQUIREMENTS 

A. Who purchases what coverage? 

1. Coverage on Building – if Tenant 

2. Coverage for improvements and betterments 

3. Coverage for Premises rented/leased 

4. Coverage for equipment rented/leased 

5. Builders Risk 

6. Installation Floater 

7. General Liability 

8. Auto Liability 

9. Workers Compensation 

10. Commercial Umbrella 

11. Professional Liability – Design/Build 

B. Who is covered where and how? 

1. Named Insured – on which policy, yours or mine? 

2. Automatic Insured – on which policy, yours or mine? 

3. Additional Insured – on which policy, yours or mine? 

4. As Their Interests May Appear (ATIMA) – on which policy, 
yours or mine? 

5. Uninsured Indemnitee on yours 
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C. For how much 

1. Minimum acceptable limit for Liability/Property 

2. Valuation – Actual Cash Value (ACV), Replacement Cost (RC) 
or Reconstruction Cost 

D. How Broad is the Insurance Coverage 

1. Named Peril – Direct Physical Loss unless – Excluded 

2. Products-Completed Operations – Included/Excluded 

3. Damage to Work – Yours or Others 

E. How long should Insurance coverage exist? 

1. Length of project 

2. Years after completion – How many? 

3. Warranty of work 

4. Length of lease Agreement 

5. Length of Statute of Repose 

F. Who Pays First? 

1. Indemnitor 

2. Indemnitee 
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G. Deductibles 

1. Property – subject to maximum? 

2. Liability 

3. Are they mentioned at all? 

H. Waiver of Subrogation 

1. In favor of whom? 

2. Which policies 

3. Why would require?  See item B.3. 

4. Does waiver apply to Named Insureds’ work or the entire 
project?

I. Other Issues 

1. Any insurance company acceptable? 

2. How is evidence of compliance required? 
 Accord 25 – Liability  
 Accord 24/28 – Property  
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VIII. COVERAGE AND GAPS 

A. Myth – “You have Blanket Contractual Liability Coverage” on your 
Commercial General Liability Policy (CGL) 

1. No, you do not, and you never did 

“We will pay those sums that the insured becomes 
legally obligated to pay as damages because of 
‘bodily injury’ or ‘property damage’ to which this 
insurance applies.”

Page 1 of 16.  CG 00 00 04 13. 

2. How do I become “legally obligated”? 

a. Direct action – “I did it” 

b. Vicariously – “I didn’t do it, but someone I control did.” 

c. By Contract – “I agree to be legally obligated” 

3. What does “to which this insurance applies” really mean? 

a. The policy will provide full coverage unless the legal 
obligation is excluded 

b. The policy will limit the coverage for the legal obligation 
by an exclusion 

4. The CGL provides Contractual Liability Coverage under 
Coverage A (Bodily Injury or Property Damage) only 
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 b. Contractual Liability  

"Bodily injury" or "property damage" for which the insured is obligated to pay damages by reason of the 
assumption of liability in a contract or agreement. This exclusion does not apply to liability for damages:  

 (1) That the insured would have in the absence of the contract or agreement; or  

 (2) Assumed in a contract or agreement that is an "insured contract", provided the "bodily injury" or 
"property damage" occurs subsequent to the execution of the contract or agreement. Solely for the 
purposes of liability assumed in an "insured contract", reasonable attorney fees and necessary litigation 
expenses incurred by or for a party other than an insured are deemed to be damages because of "bodily 
injury" or "property damage", provided:  

 (a) Liability to such party for, or for the cost of, that party's defense has also been assumed in the same 
"insured contract"; and  

(b) Such attorney fees and litigation expenses are for defense of that party against a civil or alternative 
dispute resolution proceeding in which damages to which this insurance applies are alleged.  

CG 00 01 04 13.  Page 2 of 16. 

9. "Insured contract" means:  
 a. A contract for a lease of premises. 

However, that portion of the contract for a 
lease of premises that indemnifies any 
person or organization for damage by fire 
to premises while rented to you or 
temporarily occupied by you with 
permission of the owner is not an "insured 
contract";

 b. A sidetrack agreement;  
 c. Any easement or license agreement, 

except in connection with construction or 
demolition operations on or within 50 feet 
of a railroad;  

 d. An obligation, as required by ordinance, 
to indemnify a municipality, except in 
connection with work for a municipality;  

 e. An elevator maintenance agreement;  
f. That part of any other contract or 

agreement pertaining to your business 
(including an indemnification of a 
municipality in connection with work 
performed for a municipality) under which 
you assume the tort liability of another 
party to pay for "bodily injury" or "property 
damage" to a third person or 
organization. Tort liability means a liability 
that would be imposed by law in the 
absence of any contract or agreement.  
Paragraph f. does not include that part of 
any contract or agreement:  

 (1) That indemnifies a railroad for "bodily 
injury" or "property damage" arising 
out of construction or demolition 
operations, within 50 feet of any 
railroad property and affecting any 
railroad bridge or trestle, tracks, road-
beds, tunnel, underpass or crossing;  

 (2) That indemnifies an architect, 
engineer or surveyor for injury or 
damage arising out of:  

 (a) Preparing, approving, or failing to 
prepare or approve, maps, shop 
drawings, opinions, reports, 
surveys, field orders, change 
orders or drawings and 
specifications; or

 (b) Giving directions or instructions, or 
failing to give them, if that is the 
primary cause of the injury or 
damage; or  

 (3) Under which the insured, if an 
architect, engineer or surveyor, 
assumes liability for an injury or 
damage arising out of the insured's 
rendering or failure to render 
professional services, including those 
listed in (2) above and supervisory, 
inspection, architectural or 
engineering activities.  

CG 00 01 04 13.  Page 14 of 16. 
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B. What Contractual Coverage do I have on a CGL?

1. Definition of insured contract – What it is

a. Lease of premises

b. Sidetrack agreement

c. Easement agreement – except in connection with
operations within 50 feet of a railroad

d. Indemnification of a municipality by ordinance – except
with work for the municipality

e. Elevator maintenance

f. Any other contract or agreement pertaining to your
business

2. Definition of Insured Contract – What it is not

a. Indemnification of railroad for operations within 50 feet
of railroad

b. Indemnification of architect, engineer or surveyor for
damage arising from their professional liability exposures

c. Assumption of liability by insured architect, engineer, or
surveyor for failure to render professional services
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COMMERCIAL GENERAL LIABILITY
CG 21 39 10 93

THIS ENDORSEMENT CHANGES THE POLICY.  PLEASE READ IT 
CAREFULLY.

CONTRACTUAL LIABILITY LIMITATION 

This endorsement modifies insurance provided under the following:  

COMMERCIAL GENERAL LIABILITY COVERAGE PART 
PRODUCTS/COMPLETED OPERATIONS LIABILITY COVERAGE PART  

The definition of "insured contract" in the 
DEFINITIONS Section is replaced by the 
following:
"Insured contract" means: 
 a. A contract for a lease of premises. However,

that portion of the contract for a lease of
premises that indemnifies any person or
organization for damage by fire to premises
while rented to you or temporarily occupied
by you with permission of the owner is not an
"insured contract";

b. A sidetrack agreement;
 c. Any easement or license agreement, except

in connection with construction or demolition
operations on or within 50 feet of a railroad;

d. An obligation, as required by ordinance, to
indemnify a municipality, except in
connection with work for a municipality;

 e. An elevator maintenance agreement.

CG 21 39 10 93 Copyright, Insurance Services Offices, Inc., 1992 Page 1 of 1
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3. Endorsements applicable to Contractual Liability coverage

a. CG 21 39 – Contractual Liability limitation restricts
coverage to item (a) through (e) only

b. CG 24 17 – Contractual Liability Railroads – for
operations within 50 feet of railroad
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POLICY NUMBER COMMERCIAL GENERAL LIABILITY
CG 24 17 10 01

THIS ENDORSEMENT CHANGES THE POLICY.  PLEASE READ IT 
CAREFULLY.

CONTRACTUAL LIABILITY – RAILROADS 
This endorsement modifies insurance provided under the following:  

COMMERCIAL GENERAL LIABILITY COVERAGE PART  

SCHEDULE 

 Scheduled Railroad:  Designated Job Site: 

 (If no entry appears above, information required to complete this endorsement will be shown in the 
Declarations as applicable to this endorsement.)  
With respect to operations performed for, or 
affecting, a Scheduled Railroad at a Designated 
Job Site, the definition of "insured contract" in 
the Definitions section is replaced by the 
following:
 9. "Insured Contract" means:

a. A contract for a lease of premises.
However, that portion of the contract for a
lease of premises that indemnifies any
person or organization for damage by fire
to premises while rented to you or
temporarily occupied by you with
permission of the owner is not an "insured
contract";

b. A sidetrack agreement;
c. Any easement or license agreement;
d. An obligation, as required by ordinance,

to indemnify a municipality, except in
connection with work for a municipality;

e. An elevator maintenance agreement;
f. That part of any other contract or

agreement pertaining to your business
(including an indemnification of a
municipality in connection with work
performed for a municipality) under which
you assume the tort liability of another
party to pay for "bodily injury" or "property
damage" to a third person or
organization. Tort liability means a liability
that would be imposed by law in the
absence of any contract or agreement.

Paragraph f. does not include that part of 
any contract or agreement:  

 (1) That indemnifies an architect,
engineer or surveyor for injury or 
damage arising out of:  

(a) Preparing, approving or failing to
prepare or approve maps, shop
drawings, opinions, reports,
surveys, field orders, change
orders or drawings and
specifications; or

(b) Giving directions or instructions, or
failing to give them, if that is the
primary cause of the injury or
damage;

(2) Under which the insured, if an
architect, engineer or surveyor,
assumes liability for an injury or
damage arising out of the insured's
rendering or failure to render
professional services, including those
listed in Paragraph (1) above and
supervisory, inspection, architectural
or engineering activities.

CG 24 17 10 01 © ISO Properties, Inc., 2000 Page 1 of 1
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COMMERCIAL GENERAL LIABILITY
CG 24 26 04 13

THIS ENDORSEMENT CHANGES THE POLICY.  PLEASE READ IT CAREFULLY. 

AMENDMENT OF INSURED CONTRACT DEFINITION 

This endorsement modifies insurance provided under the following: 

COMMERCIAL GENERAL LIABILITY COVERAGE PART 
PRODUCTS/COMPLETED OPERATIONS LIABILITY COVERAGE PART 

The definition of "insured contract" in the 
Definitions section is replaced by the following: 
"Insured contract" means:

a. A contract for a lease of premises. 
However, that portion of the contract for a 
lease of premises that indemnifies any 
person or organization for damage by fire 
to premises while rented to you or 
temporarily occupied by you with 
permission of the owner is not an "insured 
contract"; 

b. A sidetrack agreement; 
c. Any easement or license agreement, 

except in connection with construction or 
demolition operations on or within 50 feet 
of a railroad;

d. An obligation, as required by ordinance, 
to indemnify a municipality, except in 
connection with work for a municipality; 

e. An elevator maintenance agreement; 
f. That part of any other contract or 

agreement pertaining to your business 
(including an indemnification of a 
municipality in connection with work 
performed for a municipality) under which 
you assume the tort liability of another 
party to pay for "bodily injury" or "property 
damage" to a third person or 
organization, provided the "bodily injury" 
or "property damage" is caused, in whole 
or in part, by you or by those acting on 
your behalf. However, such part of a 
contract or agreement shall only be 
considered an "insured contract" to the 
extent your assumption of the tort liability 
is permitted by law. Tort liability means a 
liability that would be imposed by law in 
the absence of any contract or 
agreement. 

Paragraph f. does not include that part of 
any contract or agreement: 

(1) That indemnifies a railroad for "bodily 
injury" or "property damage" arising 
out of construction or demolition 
operations, within 50 feet of any 
railroad property and affecting any 
railroad bridge or trestle, tracks, road-
beds, tunnel, underpass or crossing;

(2) That indemnifies an architect, 
engineer or surveyor for injury or 
damage arising out of: 

(a) Preparing, approving, or failing to 
prepare or approve, maps, shop 
drawings, opinions, reports, 
surveys, field orders, change 
orders or drawings and 
specifications; or

(b) Giving directions or instructions, or 
failing to give them, if that is the 
primary cause of the injury or 
damage; or 

(3) Under which the insured, if an 
architect, engineer or surveyor, 
assumes liability for an injury or 
damage arising out of the insured's 
rendering or failure to render 
professional services, including those 
listed in (2) above and supervisory, 
inspection, architectural or 
engineering activities.  

CG 24 26 04 13 © Insurance Services Office, Inc., 2012 Page 1 of 1
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COMMERCIAL GENERAL LIABILITY
CG 20 01 12 19

THIS ENDORSEMENT CHANGES THE POLICY.  PLEASE READ IT CAREFULLY. 

PRIMARY AND NONCONTRIBUTORY 
OTHER INSURANCE CONDITION 

This endorsement modifies insurance provided under the following: 
COMMERCIAL GENERAL LIABILITY COVERAGE PART 
LIQUOR LIABILITY COVERAGE PART 
PRODUCTS/COMPLETED OPERATIONS LIABILITY COVERAGE PART 

The following is added to the Other Insurance 
Condition and supersedes any provision to the 
contrary: 

Primary And Noncontributory 
Insurance  
This insurance is primary to and will not 
seek contribution from any other 
insurance available to an additional 
insured under your policy provided that: 

(1) The additional insured is a Named 
Insured under such other insurance; 
and

(2) You have agreed in writing in a 
contract or agreement that this 
insurance would be primary and would 
not seek contribution from any other 
insurance available to the additional 
insured. 

CG 20 01 12 19 © Insurance Services Office, Inc., 2018 Page 1 of 1
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POLICY NUMBER: COMMERCIAL GENERAL LIABILITY
CG 20 38 12 19

THIS ENDORSEMENT CHANGES THE POLICY.  PLEASE READ IT CAREFULLY. 

ADDITIONAL INSURED – OWNERS, LESSEES OR 
CONTRACTORS – AUTOMATIC STATUS FOR OTHER 

PARTIES WHEN REQUIRED IN WRITTEN 
CONSTRUCTION AGREEMENT 

This endorsement modifies insurance provided under the following: 

COMMERCIAL GENERAL LIABILITY COVERAGE PART 

A. Section II – Who Is An Insured is amended to 
include as an additional insured: 
1. Any person or organization for whom you 

are performing operations when you and 
such person or organization have agreed in 
writing in a contract or agreement that such 
person or organization be added as an 
additional insured on your policy; and 

2. Any other person or organization you are 
required to add as an additional insured 
under the contract or agreement described 
in Paragraph 1. above. 

Such person(s) or organization(s) is an 
additional insured only with respect to liability 
for "bodily injury", "property damage" or 
"personal and advertising injury" caused, in 
whole or in part, by: 

a. Your acts or omissions; or 
b. The acts or omissions of those acting on 

your behalf; 
in the performance of your ongoing operations 
for the additional insured. 
However, the insurance afforded to such 
additional insured described above:  

a. Only applies to the extent permitted by 
law; and 

b. Will not be broader than that which you 
are required by the contract or 
agreement to provide for such additional 
insured.

A person's or organization's status as an 
additional insured under this endorsement ends 
when your operations for the person or 
organization described in Paragraph 1. above 
are completed. 

B. With respect to the insurance afforded to these 
additional insureds, the following additional 
exclusions apply:
This insurance does not apply to: 

 1. "Bodily injury", "property damage" or 
"personal and advertising injury" arising out 
of the rendering of, or the failure to render, 
any professional architectural, engineering 
or surveying services, including: 

 a. The preparing, approving, or failing to 
prepare or approve, maps, shop 
drawings, opinions, reports, surveys, 
field orders, change orders or drawings 
and specifications; or 

 b. Supervisory, inspection, architectural or 
engineering activities. 

This exclusion applies even if the claims 
against any insured allege negligence or other 
wrongdoing in the supervision, hiring, 
employment, training or monitoring of others by 
that insured, if the "occurrence" which caused 
the "bodily injury" or "property damage", or the 
offense which caused the "personal and 
advertising injury", involved the rendering of, or 
the failure to render, any professional 
architectural, engineering or surveying 
services. 

 2. "Bodily injury" or "property damage" 
occurring after:

 a. All work, including materials, parts or 
equipment furnished in connection with 
such work, on the project (other than 
service, maintenance or repairs) to be 
performed by or on behalf of the 
additional insured(s) at the location of 
the covered operations has been 
completed; or

CG 20 38 12 19 © Insurance Services Offices, Inc., 2018 Page 1 of 2
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 b. That portion of "your work" out of 
which the injury or damage arises has 
been put to its intended use by any 
person or organization other than 
another contractor or subcontractor 
engaged in performing operations for 
a principal as a part of the same 
project. 

C. With respect to the insurance afforded to 
these additional insureds, the following is 
added to Section III – Limits Of Insurance: 
The most we will pay on behalf of the 
additional insured is the amount of 
insurance: 

 1. Required by the contract or agreement 
described in Paragraph A.1.; or  

 2. Available under the applicable limits of 
insurance;

whichever is less.  
This endorsement shall not increase the 
applicable limits of insurance. 

Page 2 of 2 © Insurance Services Offices, Inc., 2018 CG 20 38 12 19
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 2. Contractual 
Liability assumed under any contract or 
agreement. 
But this exclusion does not apply to 
liability for damages: 

 a. Assumed in a contract or agreement 
that is an "insured contract" provided 
the "bodily injury" or "property 
damage" occurs subsequent to the 
execution of the contract or 
agreement; or  

 b. That the "insured" would have in the 
absence of the contract or agreement.  

CA 00 01 04 13.  Page 3 of 12 

H. "Insured contract" means:  
 1. A lease of premises;  
 2. A sidetrack agreement;  
 3. Any easement or license agreement, 

except in connection with construction or 
demolition operations on or within 50 feet 
of a railroad;  

4. An obligation, as required by ordinance, 
to indemnify a municipality, except in 
connection with work for a municipality;  

 5. That part of any other contract or 
agreement pertaining to your business 
(including an indemnification of a 
municipality in connection with work 
performed for a municipality) under which 
you assume the tort liability of another to 
pay for "bodily injury" or "property 
damage" to a third party or organization. 
Tort liability means a liability that would 
be imposed by law in the absence of any 
contract or agreement; 

 6. That part of any contract or agreement 
entered into, as part of your business, 
pertaining to the rental or lease, by you or 
any of your "employees", of any "auto". 
However, such contract or agreement 
shall not be considered an "insured 
contract" to the extent that it obligates you 
or any of your "employees" to pay for 
"property damage" to any "auto" rented or 
leased by you or any of your 
"employees".

An "insured contract" does not include that 
part of any contract or agreement:  

 a. That indemnifies a railroad for "bodily 
injury" or "property damage" arising 
out of construction or demolition 
operations, within 50 feet of any 
railroad property and affecting any 
railroad bridge or trestle, tracks, road-
beds, tunnel, underpass or crossing;  

 b. That pertains to the loan, lease or 
rental of an "auto" to you or any of 
your "employees", if the "auto" is 
loaned, leased or rented with a driver; 
or

 c. That holds a person or organization en-
gaged in the business of transporting 
property by "auto" for hire harmless for 
your use of a covered "auto" over a route 
or territory that person or organization is 
authorized to serve by public authority. 
CA 00 01 04 13.  Page 11 of 12. 

SA
MP
LEce, e, 

pt in in 
ality;  

ntract or or 
ur business ur busi

cation of a on of a
ction with work ith work 

cipality) under which ipality) under whic
rt liability of another to ability of another to 

y injury" or "property ry" or "property 
third party or organizationy or organizatio

means a means liability that wobility 
ed by law in the absence d by law in the abse

or agreement; r agreement; 
t of any contract or of any contract or 

o, as part of yo, as part of y
he rental or e rental or 

mployeemployee
on

LE
as

ds a persods a 
in the businein the busi

perty by "auto" for hrty by "auto" for h
our use of a covered "aue of a covered "au

or territory that person othat person o
authorized to serve bauthorized to serve 
CA 00 01 04 13.  PaCA 00 01 04 13.  Pa



January 2020, Patrick A. Deem, Sr., CIC, CRSM Page 31 
Contractual Risk Transfer 

C. What about the Auto Policy? 

 Who is an Insured? 

1. You for any covered auto 

2. Anyone else using with your permission a covered “auto” you 
own, hire, or borrow except: 

a. The owner or anyone else from whom you hire or borrow 
a covered “auto”.  This exception does not apply if the 
covered “auto” is a “trailer” connected to a covered 
“auto” you own 

b. Your employee – If the covered “auto” is owned by the 
employee or a member of his or her household 

c. Someone using a covered “auto” while he or she is 
working in a business of selling, servicing, repairing, 
parking or storing autos unless that business is yours 

d. Anyone other than your employees, partners, a lessee or 
borrower, or any of their employees while moving 
property to and from a covered “auto” 

e. A partner of yours for a covered “auto” owned by him or 
her or a member of his or her household 

3. Anyone liable for the conduct of an “insured” but only to the 
extent of that liability 
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POLICY NUMBER COMMERCIAL AUTO 
CA 20 48 10 13 

THIS ENDORSEMENT CHANGES THE POLICY.  PLEASE READ IT CAREFULLY. 

DESIGNATED INSURED 
This endorsement modifies insurance provided under the following: 

AUTO DEALERS COVERAGE FORM
BUSINESS AUTO COVERAGE FORM 
MOTOR CARRIER COVERAGE FORM 

With respect to coverage provided by this endorsement, the provisions of the Coverage Form apply 
unless modified by this endorsement. 
This endorsement identifies person(s) or organization(s) who are "insureds" for Covered Autos Liability 
Coverage under the Who Is An Insured provision of the Coverage Form. This endorsement does not alter 
coverage provided in the Coverage Form. 
This endorsement changes the policy effective on the inception date of the policy unless another date is 
indicated below. 

Named Insured:  

Endorsement Effective Date:  

SCHEDULE 

Name Of Person(s) Or Organization(s):  

Information required to complete this Schedule, if not shown above, will be shown in the Declarations. 

(Each person or organization shown in the 
Schedule is an "insured" for Covered Autos 
Liability Coverage, but only to the extent that 
person or organization qualifies as an "insured" 
under the Who Is An Insured provision 
contained in Paragraph A.1. of Section II –
Covered Autos Liability Coverage in the 
Business Auto and Motor Carrier Coverage 
Forms and Paragraph D.2. of Section I – 
Covered Autos Coverages of the Auto Dealers 
Coverage Form. 

CA 20 48 10 13 ©, Insurance Services Office, Inc., 2011 Page 1 of 1
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NOTES
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Vertical or Horizontal Indemnification?

Vertical Horizontal
a. Indemnitor – our insured a. Indemnitor – our insured
b. Indemnitee – the other guy b. Indemnitee – the other guy

Do not confuse the Additional Insured status with the “Other Insurance Clause”.

b. Umbrella

b. CGL

a. Umbrella

a. CGL

b. Umbrella a. Umbrella

b. CGL a. CGL
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D. What about the Umbrella Policy? 

1. Company specific 

2. You have got to read them 

  OR 

3. Ask the underwriter 

4. Watch out for follow form 

“We shall provide coverage over those policies 
listed in the Schedule of Underlying Insurance, 
except where we differ in Definitions, Insuring 
Agreements, Conditions and Exclusions.” 

E. What about Worker Compensation/Employers Liability Policy? 

 There is NO Contractual Coverage 
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A. Coverage  
We will pay for direct physical loss of or 
damage to Covered Property at the premises 
described in the Declarations caused by or 
resulting from any Covered Cause of Loss.  
CP 00 10 10 12. Page 1 of 16.  

 4. Loss Payment  
 a. In the event of loss or damage 

covered by this Coverage Form, at our 
option, we will either:  

 (1) Pay the value of lost or damaged 
property;  

 (2) Pay the cost of repairing or 
replacing the lost or damaged 
property, subject to b. below;  

 (3) Take all or any part of the property 
at an agreed or appraised value; or  

 (4) Repair, rebuild or replace the 
property with other property of like 
kind and quality, subject to b.
below.  

We will determine the value of lost or 
damaged property, or the cost of its 
repair or replacement, in accordance 
with the applicable terms of the 
Valuation Condition in this Coverage 
Form or any applicable provision 
which amends or supersedes the 
Valuation Condition. 

 b. The cost to repair, rebuild or replace 
does not include the increased cost 
attributable to enforcement of any 
ordinance or law regulating the 
construction, use or repair of any 
property.  

 c. We will give notice of our intentions 
within 30 days after we receive the 
sworn proof of loss.  

 d. We will not pay you more than your 
financial interest in the Covered 
Property.  

 e. We may adjust losses with the owners 
of lost or damaged property if other 
than you. If we pay the owners, such 
payments will satisfy your claims 
against us for the owners' property. 
We will not pay the owners more than 
their financial interest in the Covered 
Property.  

 f. We may elect to defend you against 
suits arising from claims of owners of 
property. We will do this at our 
expense.  

 g. We will pay for covered loss or 
damage within 30 days after we 
receive the sworn proof of loss, if you 
have complied with all of the terms of 
this Coverage Part and:  

 (1) We have reached agreement with 
you on the amount of loss; or  

 (2) An appraisal award has been 
made.

CP 00 10 10 16.  Page 11 of 16. 
 h. A party wall is a wall that separates 

and is common to adjoining buildings 
that are owned by different parties. In 
settling covered losses involving a 
party wall, we will pay a proportion of 
the loss to the party wall based on 
your interest in the wall in proportion 
to the interest of the owner of the 
adjoining building. However, if you 
elect to repair or replace your building 
and the owner of the adjoining 
building elects not to repair or replace 
that building, we will pay you the full 
value of the loss to the party wall, 
subject to all applicable policy 
provisions including Limits of 
Insurance, the Valuation and 
Coinsurance Conditions and all other 
provisions of this Loss Payment 
Condition. Our payment under the 
provisions of this paragraph does not 
alter any right of subrogation we may 
have against any entity, including the 
owner or insurer of the adjoining 
building, and does not alter the terms 
of the Transfer Of Rights Of Recovery 
Against Others To Us Condition in this 
policy. 
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F. What about the Commercial Property Policy 

1. Insuring Agreement 

2. Loss Payment Provisions 

3. Additional Insured Status? 

IX. SUMMARY AND CONCLUSION 
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POLICY NUMBER COMMERCIAL PROPERTY 
CA 12 18 10 12 

THIS ENDORSEMENT CHANGES THE POLICY.  PLEASE READ IT CAREFULLY. 

LOSS PAYABLE PROVISIONS 
This endorsement modifies insurance provided under the following:  

BUILDERS' RISK COVERAGE FORM 
BUILDING AND PERSONAL PROPERTY COVERAGE FORM 
CONDOMINIUM ASSOCIATION COVERAGE FORM 
CONDOMINIUM COMMERCIAL UNIT-OWNERS COVERAGE FORM 
STANDARD PROPERTY POLICY 

SCHEDULE 

Premises Number: Building Number:
Applicable Clause 
(Enter C., D., E., or 
F.):

Description Of Property:

Loss Payee Name:

Loss Payee Address: 

Premises Number: Building Number: Applicable Clause 
(Enter C., D., E., or 
F.):

Description Of Property:

Loss Payee Name:

Loss Payee Address: 

Premises Number: Building Number: Applicable Clause 
(Enter C., D., E., or 
F.):

Description Of Property:

Loss Payee Name:

Loss Payee Address: 

Information required to complete this Schedule, if not shown above, will be shown in the Declarations. 

CP 12 18 10 12 © ISO Properties, Inc., 2011 Page 1 of 3
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A. When this endorsement is attached to the 
Standard Property Policy CP 00 99, the term 
Coverage Part in this endorsement is 
replaced by the term Policy.  

B. Nothing in this endorsement increases the 
applicable Limit of Insurance. We will not pay 
any Loss Payee more than their financial 
interest in the Covered Property, and we will 
not pay more than the applicable Limit of 
Insurance on the Covered Property. 

C. The following is added to the Loss Payment 
Loss Condition, as indicated in the 
Declarations or in the Schedule:

 1. Loss Payable Clause 
For Covered Property in which both you 
and a Loss Payee shown in the Schedule 
or in the Declarations have an insurable 
interest, we will:  
a. Adjust losses with you; and  
b. Pay any claim for loss or damage 

jointly to you and the Loss Payee, as 
interests may appear 

 2. Lender's Loss Payable Clause 
 a. The Loss Payee shown in the 

Schedule or in the Declarations is a 
creditor, including a mortgageholder 
or trustee, whose interest in Covered 
Property is established by such written 
instruments as:

(1) Warehouse receipts;  
(2) A contract for deed;  
(3) Bills of lading;  
(4) Financing statements; or  
(5) Mortgages, deeds of trust, or 

security agreements.  
 b. For Covered Property in which both 

you and a Loss Payee have an 
insurable interest:

(1) We will pay for covered loss or 
damage to each Loss Payee in 
their order of precedence, as 
interests may appear.  

(2) The Loss Payee has the right to 
receive loss payment even if the 
Loss Payee has started 
foreclosure or similar action on the 
Covered Property.  

(3) If we deny your claim because of 
your acts or because you have failed 
to comply with the terms of the 
Coverage Part, the Loss Payee will 
still have the right to receive loss 
payment if the Loss Payee:  

(a) Pays any premium due under 
this Coverage Part at our request 
if you have failed to do so;

 (b) Submits a signed, sworn proof of 
loss within 60 days after 
receiving notice from us of your 
failure to do so; and  

(c) Has notified us of any change in 
ownership, occupancy or 
substantial change in risk known 
to the Loss Payee.  

All of the terms of this Coverage Part 
will then apply directly to the Loss 
Payee.

(4) If we pay the Loss Payee for any 
loss or damage and deny payment 
to you because of your acts or 
because you have failed to comply 
with the terms of this Coverage Part:  
(a) The Loss Payee's rights will be 

transferred to us to the extent of 
the amount we pay; and

(b) The Loss Payee's rights to 
recover the full amount of the 
Loss Payee's claim will not be 
impaired.

At our option, we may pay to the 
Loss Payee the whole principal on 
the debt plus any accrued interest. In 
this event, you will pay your 
remaining debt to us.

 c. If we cancel this policy, we will give 
written notice to the Loss Payee at least:

(1) 10 days before the effective date of 
cancellation if we cancel for your 
nonpayment of premium; or

(2) 30 days before the effective date of 
cancellation if we cancel for any 
other reason.

 d. If we elect not to renew this policy, we 
will give written notice to the Loss Payee 
at least 10 days before the expiration 
date of this policy.

Page 2 of 3 © ISO Properties, Inc., 2011 CP 12 18 10 12
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 3. Contract Of Sale Clause 
a. The Loss Payee shown in the 

Schedule or in the Declarations is a 
person or organization you have 
entered into a contract with for the 
sale of Covered Property.  

b. For Covered Property in which both 
you and the Loss Payee have an 
insurable interest, we will:  

(1) Adjust losses with you; and  
(2) Pay any claim for loss or damage 

jointly to you and the Loss Payee, 
as interests may appear.  

 c. The following is added to the Other 
Insurance Condition:  
For Covered Property that is the 
subject of a contract of sale, the word 
"you" includes the Loss Payee.  

 4. Building Owner Loss Payable Clause 
 a. The Loss Payee shown in the 

Schedule or in the Declarations is the 
owner of the described building in 
which you are a tenant. 

b. We will adjust losses to the described 
building with the Loss Payee. Any loss 
payment made to the Loss Payee will 
satisfy your claims against us for the 
owner's property. 

c. We will adjust losses to tenants' 
improvements and betterments with 
you, unless the lease provides 
otherwise.

CP 12 18 10 12 © ISO Properties, Inc., 2011 Page 3 of 3
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POLICY NUMBER COMMERCIAL PROPERTY 
CA 12 19 06 07 

THIS ENDORSEMENT CHANGES THE POLICY.  PLEASE READ IT CAREFULLY. 

ADDITIONAL INSURED – BUILDING OWNER 
This endorsement modifies insurance provided under the following:  

COMMERCIAL PROPERTY COVERAGE PART 
STANDARD PROPERTY POLICY 

SCHEDULE 

Premises Number: Building Number:

Building Description:

Building Owner Name:

Building Owner Address: 

Premises Number: Building Number:

Building Description:

Building Owner Name:

Building Owner Address: 

Premises Number: Building Number:

Building Description:

Building Owner Name:

Building Owner Address: 

Information required to complete this Schedule, if not shown above, will be shown in the Declarations. 
The building owner identified in this 
endorsement is a Named Insured, but only with 
respect to the coverage provided under this 
Coverage Part or Policy for direct physical loss 
or damage to the building(s) described in the 
Schedule. 

CP 12 19 06 07 © ISO Properties, Inc., 2007 Page 1 of 1
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