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A Letter from William J. Hold, CEO 

We know that choosing the right professional development programs to strengthen your career 
can be challenging. There are many options for you to choose from; so how can you be sure 
that your time, efforts, and money are being invested and not wasted? 

By becoming a committed participant of The National Alliance, you can rest assured that you 
are also making the best educational choice for your career—no matter what step of your 
learning path you are on.  

For the last 50 years, our designations have been regarded throughout the industry as symbols 
of quality and trust. Our practical insurance and risk management courses are taught by active 
insurance practitioners, include polices and forms currently used in the field, and guide you 
through real-world scenarios to give you a deeper understanding of what your clients are facing 
today. The knowledge and skills you develop in any one of our courses (or designation 
programs) can be put to use immediately. 

You will build long-lasting relationships with your clients, stay ahead of industry trends, 
emerging risks, and products that are constantly evolving in our dynamic market. You will have 
access to the industry’s latest learning materials and will be the first to hear about new courses. 
With a learning path customized to fit your needs, you will be better equipped to protect your 
clients.  

Have no doubt that your success is our priority. Whether you are new to your career, or a 
seasoned professional, you are about to embark on a wonderful professional development 
journey. Thank you for choosing The National Alliance for Insurance Education & Research as 
your guide toward a thriving career.  

Let’s take the first step.  

William J. Hold, M.B.A., CRM, CISR
CEO 
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Exposure 
Identification
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Today’s discussion entails all risks, 
regardless of class, in my opinion!

Your input is much appreciated!!!
Agency Input
Insurer Input
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•

The additional insured is a Named Insured
under such other insurance

•
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All states
except North Dakota, Ohio, Washington, and 
Wyoming.
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Follow Form?? 

•
•
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The additional amount of $25,000 for debris removal in the Debris Removal
Additional Coverages section is replaced by the higher amount shown in the 
Schedule.
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Types of Protective Safeguards
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Types of Protective Safeguards
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CONTRACTUAL RISK TRANSFER 

 
 
 
 

This outline is designed to provide accurate information in regard to the subject matter covered.  It 
is furnished with the understanding that Insurance Concepts & Services and/or Allen Messer are/ is 
not engaged in rendering legal or accounting services.  If legal or accounting advice is required, the 
services of a competent professional should be sought.  
 

 
ALLEN MESSER, CIC, CPCU 

INSURANCE CONCEPTS & SERVICES 
PHONE: 830-481-7997 

EMAIL:allenmesser24@gmail.com 
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I. Overview 
 

A. Risk management and contractual risk transfer 
 
 

B. Examples of contractual risk transfer 
 

1. Indemnity provisions 
 

2. Waivers of subrogation 
 

3. Limitation of liability clauses 
 

4. Exculpatory clauses 
 

5. Insurance requirements 
 
 

C. So, should the insurance professional review contracts for his/her client 
 
1. NOT as an attorney – for exposure identification – what has client agreed to do? 
 
2. OPINION -no duty to review; review could create errors & omissions exposure 
 
3. OPINION -duty to review; failure to review could create errors & omissions exposure 
 
4.  To create a value-added service 
 
5. If insurance professional reviews, must create a consistent methodology for review 
 
6. Client wants to know how insurance policy provisions “match” contract provisions 
 
 

D. Contractual risk transfer as a process itself  
 

1. Knowledge of the law AND knowledge of insurance 
 

2. Effective contract provisions 
 

3. Administration 
 

4. Coordination  
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II. Indemnity Provisions 
 

A. General comments 
 

1. Most frequently encountered risk transfer device 
 

2. Law (common law and/or statutory law) is not absolute – may or may not be enforceable 
 

3. Indemnity may be implied by action of common law or expressly provided for by contract 
between (among) parties  

 
4. Indemnity versus contribution 
 
 
 

Contribution: A contribution claim is based on the theory that one party has been made to pay a 

judgment, while only being partly, or contributorily, at fault.   So, if you remember that contribution 

and contributory are closely related terms, you are half way there in determining if a certain set of 

facts requires an action for contribution rather than indemnification. 

Example: If two joint tortfeasors are to blame, A being 20% at fault and B being 80% at fault, either 

can suffer a judgment for the entire amount of damages to the plaintiff under the theory of joint and 

several liability.  If, in the situation illustrated here, B has a final judgment entered against him/her 

for the entire amount, equity demands that s/he be able to file a contribution action against A for the 

20% of the harm that A’s negligence caused. 

 
 
 

Indemnity: An indemnity claim is based on the theory that one party has a duty to make good any 

loss, damage or liability incurred by another.  For example, this may occur where the one seeking 

indemnity has only a derivative or vicarious liability for injury or damage caused by the one from 

whom indemnity is sought.   
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B. Express indemnity agreements 
 

1. One party (the indemnitor) agrees to indemnify another party (the indemnitee) from liabilities 
the indemnitee may incur as a result of a business venture; the extent of the obligation is based 
upon the degree to which the indemnitor assumes responsibility for the negligence of the 
indemnitee 

 
2. Examples of business ventures affected 

 
a. Construction contracts 

 
b. Other service agreements 

 
c. Leases  

 
d. Purchase orders 

 
3. Indemnity agreements versus hold harmless agreements 

 
4. Obligation to indemnify is independent of insurance protection purchased by indemnitor, even 

though indemnitee may often require purchase of contractual liability insurance to support 
indemnification; in fact, insurance protection afforded indemnitor may fall short of obligation 
to indemnify 

 
5. Indemnification agreement does not relieve indemnitee of liability; if indemnitor cannot 

respond, indemnitee will still be required to pay 
 
 

C. Types of express indemnity agreements (could include responsibility for gross negligence) 
 

1. Limited 
(Indemnitor assumes responsibility for Indemnitee's liability for Indemnitor's own negligence) 
 

2. Intermediate 
(Indemnitor assumes responsibility for Indemnitee's liability for Indemnitor's own negligence 
AND/OR Indemnitee's liability for Indemnitor's and Indemnitee's joint negligence) 

 
3. Broad 

(Indemnitor assumes responsibility for Indemnitee's liability for Indemnitor's own negligence 
AND/OR Indemnitee's liability for indemnitor's and Indemnitee's joint negligence AND/OR 
Indemnitee's liability for Indemnitee's sole negligence) 
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D. Types of express indemnity agreements – California 
 
In California, hold harmless agreements are identified as Type I, Type II or Type III OR General 
versus Specific; both California systems focus on the concept of active negligence versus passive 
negligence 
 
1. The first type of provision is that which provides “expressly and unequivocally” that the 

indemnitor is to indemnify the indemnitee for, among other things, the negligence of the 
indemnitee, whether active or passive 
 
a. Indemnitee is indemnified as the result of sole negligence  

 
b. Indemnitee is indemnified as the result of concurrent negligence 

 
c. Indemnitee is indemnified as the result of vicarious responsibility for indemnitor 

 
2. The second type of provision is that which provides that the indemnitor is to indemnify the 

indemnitee for “any and all claims” (but not specifically mentioning an indemnitee’s 
negligence) and is interpreted (as a general indemnity clause) to only indemnify the indemnitee 
for the negligence of the indemnitee which is passive 
 
a. Indemnitee is indemnified as the result of sole passive negligence 

 
b. Indemnitee is indemnified as the result of concurrent negligence, if indemnitee’s negligence 

is passive 
 

c. Indemnitee is indemnified as the result of vicarious responsibility for indemnitor 
 

d. Indemnitee is not indemnified for his own acts of active negligence that solely or 
contributorily cause indemnitee’s liability 

 
3. The third type of provision is that which provides that the indemnitor is to indemnify the 

indemnitee for the indemnitee’s liabilities caused by the indemnitor, but which does not 
provide that the indemnitor is to indemnify the indemnitee for the indemnitee’s liabilities 
caused by other than the indemnitor 

 
a. Indemnitee is indemnified as the result of vicarious responsibility for indemnitor 

 
b. However, any negligence on the part of the indemnitee, either active or passive, will bar 

indemnification against the indemnitor irrespective of whether the indemnitor may have 
also been a cause of the indemnitee’s liability 
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Difference between “active” and “passive” negligence is that one is only passively negligent if s/he 
merely fails to act in fulfillment of duty of care which the law imposes upon her/him, while one is 
actively negligent if s/he participates in some manner in conduct or omission which caused the 
injury; for example: 

 
• a contractor who installs scaffolding with inadequate fall protection has been actively negligent 

 
• a contractor who violates the contractor’s contractual obligation to install safety nets has been actively negligently 

 
• a general contractor who fails to discover defective conditions created by others has been passively negligent 

 
• a general contractor who fails to exercise its right to inspect work and specify changes has been passively negligent 
 
4. In 1975, while not specifically rejecting the Type I, Type II, Type III classification system, the 

court offered an alternative classification system - general versus specific 
 

a. General hold harmless agreements don’t specifically address the issue of indemnitee 
negligence; provisions purporting to hold an indemnitee harmless “in any suit at law”, “from 
all claims for damages to persons”, “from any cause whatsoever” are general clauses; 
general clauses are broad enough to include sole passive negligence of indemnitee but no 
active negligence of indemnitee 
 

b. Specific hold harmless agreements specifically address the issue of indemnitee negligence; 
if clear and unequivocal language is included, the indemnitor is responsible for the passive 
or active negligence of the indemnitee, up to and including the sole active negligence of the 
indemnitee 

 
5. In 1987, the court indicated the true test should be the intent of the parties as expressed in the 

contract’s hold harmless agreement and not a mechanical test; court permitted the transfer of 
responsibility for the indemnitee’s active concurrent negligence even though the contractual 
transfer did not meet the criteria of Type I 
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E. Additional comments 
 

1. Most begin with a savings clause - “to the fullest extent permitted by law” 
 
2. Most include assumption of defense costs – “will indemnify, hold harmless and defend” 
 
3. Most are intended to eliminate the attempt by the indemnitor to limit responsibility to 

statutory requirements or limitations of payment available to indemnitor under common law 
 
 

F. Treatment of hold harmless agreements by the courts  
 

1. In general 
 
a. Frequent source of litigation 

 
b. Rules applicable to all written contracts are used 

 
c. Case law specific to indemnification agreements has emerged 

 
2. The question of public policy 

 
3. Enforceability 

 
a. Is the injury or damage within the parameters of the hold harmless clause? 

 
(1) “Arising out of...” - “but for” causal connection 

 
(2) Scope of the subject matter - fact sensitive 

 
b. When does the obligation to indemnify begin and end? 

 
c. Clear and unequivocal 

 
(1) Does not necessarily mean the word negligence must be used 

 
(2) As long as the indemnification agreement clearly and without doubt expresses the 

intent of the parties, it may be interpreted to include negligent acts of the indemnitee 
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d. Express negligence rule 
 
(1) Express negligence rule states that if an indemnitee is to be indemnified from his/her 

own negligence, then that intent is to be in specific terms within the contract; must use 
the word negligence 
 

(2) Conspicuous test - must be written so that a reasonable person against whom it is to 
operate ought to have noticed it – e.g., a specific heading 
 

(3) Express negligence test plus conspicuousness test equals fair notice requirement, e.g., 
Texas 

 
e. Ambiguity interpreted against drafter 

 
f. Contract as a whole 

 
g. Third party beneficiaries 

 
h. May require agreement to be in writing 

 
 

G. Treatment of hold harmless agreements by the legislature 
 

1. In general 
 
a. Rationale of public policy has been codified 

 
b. May be limited to construction contracts – usually does not apply to all types of contracts 

 
2. Anti-indemnification statutes 

 
a. Varies by jurisdiction 
 
b Ability to “circumvent” anti-indemnification by insurance requirements may/may not exist 
 

  



CONTRACTUAL RISK TRANSFER 08/01/2023 

 

Insurance Concepts & Services 8     Allen Messer, CIC, CPCU  

H. How does an indemnitee recover?  An indemnitee generally must show that: 
 

1. The liability is covered by the contract;  
 
2. That liability existed; and  
 
3. The settlement was reasonable.  

 
 

I. Additional notes 
 

1. Some indemnification/hold harmless agreements may involve personal injury (e.g., wrongful 
detention) as well as bodily injury! 

 
2. Indemnification agreement may include punitive damages/exemplary damages - If so, can this 

be negotiated out? 
 

Insurance professional’s “need to know” about punitive damages: 
 
– Three questions 

 
• Are they recoverable? 

– Statutory limitations applicable? 
 

• Are they insurable? 
– Directly assessed? 
– Vicariously assessed? 

 
• Does the insurance policy cover them? 
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III. Waivers Of Subrogation 
 
A. Subrogation – defined 

 
• The principle under which an insurer that has paid a loss under an insurance policy is entitled to 

all the rights and remedies belonging to the insured against a third party with respect to any 
loss covered by the policy. Black’s Law Dictionary - Ninth Edition 

 
1. Attempts to allocate liability to person / organization responsible for injury or damage 

 
2. Example - insurance company / insured / third party 

 

a. Insurer’s right of subrogation does not depend on any stated provision in the  
insurance policy 

b. However, insurer must not act as a volunteer 
c. And, insurer has no greater rights against the third party than those of the insured 

 
 

B. Express waiver - defined 
 

• The voluntary, intentional relinquishment of a known right.  Black’s Law Dictionary  
 

1. Technically, an insured could waive his/her rights against a third party before or after a loss 
 

2. Examples 
 

a. Owner / contractor 
 

b. Landlord / tenant 
 

3. Note - the insured does not technically waive subrogation; the insured waives all or part of 
his/her right to recovery from the third party for injury or damages arising out of the contract, 
usually to the extent recoverable by insurance 
 

 
C. Subrogation provision in an insurance policy  

 
1. Reminds the insured of the insurer’s right of subrogation  

 
2. Outlines if and when the insured may waive his/her rights against a third party 

 
3. Violation of the insurance policy provision may subject the insured to a claim from the insurer 

for breach of contract 
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D. WAIVER OF SUBROGATION INVOLVES A PROVISION IN THE CONTRACT AND A PROVISION IN AN 
INSURANCE POLICY 

 
 

E. Scope of the waiver 
 

1. Parties to which it applies 
 
• ...shall waive all rights of recovery against Owner and Contractor... 

 
• ...shall waive all rights of recovery against Landlord... 

 
• ...shall waive all rights of recovery against Owner, Contractor, Subcontractor and Sub-subcontractors 
 
May apply to executive officers, employees, etc. 
 
 
a. Does the waiver provision extend to employees? 

 
(1) Under some jurisdictions, the waiver provision would be required to specifically waive 

rights against employees in order to apply to employees 
 

(2) In these jurisdictions, if the waiver provision does not specifically waive rights against 
employees, the insurer would be allowed to subrogate against employees if the 
employees are the responsible wrongdoers 

 
b. What is meant by a specific term, e.g., subcontractor? 

 
(1) Does the term subcontractor include a supplier? 

 
(2) Language in waiver needs to be precise! 

 
2. Extent to which the waiver applies 

 
• ...to the extent covered by insurance 
 
• ...to the extent covered by insurance applicable to the work 
 
a. Does the waiver provision extend to only the work itself or to injury or damage beyond the 

work as well, as long as that injury or damage “arises out of” the work? 
 
(1) Will more than likely depend on the verbiage of the waiver  

 
(2) Caution must therefore be exercised, e.g., a renovation project 
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b. Does the waiver apply to SIRs, deductibles, exclusions, coinsurance penalties, self-insurance, 
retrospective premium adjustments, etc.? 
 
(1) Are these considered “covered by insurance”? 

 
(2) In my opinion, these items should be specifically addressed in the contract provision! 

 
 

F. Waiver of subrogation for workers compensation insurance  
 

1. Potential effects 
 
a. Premium for endorsement 

 
b. Potential negative impact on experience modification  

 
c. Potential negative impact on loss sensitive rating plan 

 
d. Potential double recovery by employee 

 
(1) Example 

 
(2) Methods adopted by some states to prevent double recovery 

 
(a) Statutory employer mechanism 

 
(b) Judge may deduct payments received under workers compensation from jury award 

 
(c) Case law 

 
(d) Prohibition of waivers of subrogation 

 
2. Is there really a need? 

  



CONTRACTUAL RISK TRANSFER 08/01/2023 

 

Insurance Concepts & Services 12     Allen Messer, CIC, CPCU  

IV. Limitation Of Liability Provisions 
 

A. In general – a contractual provision by which the parties agree on a maximum amount of damages 
recoverable or restrict the remedies available 

 
1. Limits liability of the party in whose favor it operates 

 
a. Limits liability to a predetermined amount or type of recovery 

 
b. Method by which an organization can attempt to equalize the imbalance between the 

potential risk and the compensation (reward) to be received 
 

2. Therefore, risk is transferred to (borne by) the other party to the contract 
 

B. Types  
 

1. Limitation of liability is expressed in a dollar amount 
 

1. 
2. 
3. 
4. 
5. 
6. 

 12.2.1  COMPENSATION.  Neither the Architect, the Architect’s consultants, 
nor their agents or employees shall be jointly, severally or individually liable 
to the Owner in excess of the compensation to be paid pursuant to this 
agreement or of __________ dollars ($_________), whichever is greater, by 
reason of any act or omission, including breach of contract or negligence not 
amounting to a willful or intentional wrong. 

 

 

• Limits liability for tort and/or contract actions 
 

1. 
2. 
3. 
4. 
5. 
6. 

 12.2.1 INSURANCE.  Neither the Architect, the Architect’s consultants, nor 
their agents or employees shall be jointly, severally or individually liable to 
the Owner in any amount in excess of the currently maintained professional 
liability insurance coverage carried by the Architect, by reason of any act or 
omission, including breach of contract or negligence not amounting to a 
willful or intentional wrong. 

 

 

• Limits liability for tort and/or contract actions 
 

2. Limitation of liability is expressed in the type(s) of damages recoverable / not recoverable 
 

1. 
2. 
3. 
4. 
5. 
6. 
7. 

 CONSEQUENTIAL DAMAGES.  In no event shall Engineer, or its subcontractors 
of any tier, be liable in contract, tort, strict liability, warranty or otherwise, for 
any special, indirect, incidental or consequential damages, such as, but not 
limited to, delay, disruption, loss of product, loss of anticipated profits or 
revenue, loss of use of the equipment or system, non-operation or increased 
expense of operation of other equipment or systems, of capital, or cost of 
purchased or replacement equipment or system, or power. 

 

 

• Excludes responsibility for consequential damages 
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C. Treatment of limitation of liability clauses by the courts  
 

1. The question of public policy 
 

2. Unequal bargaining power 
 

a. Parties need to have an opportunity to negotiate 
 

b. Example 
 

1. 
2. 
3. 
4. 
5. 
6. 
7. 
8. 

 LIMITATION OF LIABILITY.  Neither the Architect, the Architect’s consultants, nor their agents or 
employees shall be jointly, severally or individually liable to the Owner in excess of the 
compensation to be paid pursuant to this agreement or of __________ dollars ($_________), 
whichever is greater, by reason of any act or omission, including breach of contract or 
negligence not amounting to a willful or intentional wrong.  In the event the Owner does not 
wish to limit our liability to this sum, the Architect agrees to waive this limitation of liability 
upon receiving Owner‘s written request, and an agreement by Owner to pay additional 
consideration of five percent (5%) of our total fee or $500, whichever is greater. 

 

 
• Prima facie evidence of opportunity to negotiate 

 
3. Is the injury or damage within the parameters of the limitation of liability clause? 

 
a. Example 

 
1.  The owner agrees to limit the engineer’s liability to owner to the engineer’s professional negligent 
2.  acts, errors or omissions, such that the total aggregate liability of the engineer to the owner shall 
3..not exceed Fifty Thousand Dollars ($50,000) or the engineer’s total fee for services rendered from 
4.  this project, whichever is greater. 

 

(1) Cause of action is for breach of contract 
 

(2) Is the injury or damage within the parameters of the limitation of liability clause?   NO 
 

b. All types of risks intended to be covered must be specifically addressed, i.e., breach of 
contract, errors and omissions, bodily injury/personal injury/property damage, 
consequential damages, etc. 

 
c. All parties intended to be covered must be specifically addressed, e.g., agents, employees, 

etc.  
 

4. Ambiguity interpreted against drafter 
 

D. Treatment of limitation of liability clauses by the legislation 
 
1. May permit such clauses 

 
2. May limit such clauses, e.g., for breach of contract actions only  

 
3. May prohibit limitation of liability clauses 
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V. Exculpatory Clauses 
 

A. Defined 
 

• A contract clause which releases on of the parties form liability for his or her wrongful acts.  
Black’s Law Dictionary - Ninth Edition 

 
B. In general 

 
1. Eliminates the liability of the party in whose favor it operates - exonerates from fault the 

wrongdoer 
 

2. Therefore, risk is transferred (borne) by the other party to the contract 
 

C. Examples 
 

1. Parking agreement  
 

This Contract Limits Our Liability.  Read It. 
The acceptance of the parking ticket constitutes an agreement between the vehicle owner and the 
garage operator, that the operator is not responsible or liable for loss or damages by reason of fire, 
theft, collision or any other cause to vehicle or contents, whatsoever, including radar detectors,  
cellular phones, and sound systems.  The vehicle owner and occupants assume full responsibility for 
any personal injuries that may occur while the vehicle is parked in the parking facility.  Employees are 
not authorized to change the terms of this agreement.  
 

 
• Attempts to exonerate garage operator for damage to vehicle 

 
2. Construction contract 

 
4.7 RISK OF LOSS.  Except to the extent covered by the builder’s risk insurance, the 
Subcontractor shall have the sole responsibility for the proper storage and protection of, and 
assumes all risk of loss of Subcontractor’s Work and tools, materials, equipment, supplies, facilities, 
offices and other property at or off the Project site.  Subcontractor agrees not to look to Owner or 
Contractor for any loss or damage to such items, however caused.  
 

 
• Waives rights for recovery against Owner or Contractor for damage to any of 

Subcontractor’s property 
 

3. Lease of premises 
 

Lessor shall not be liable for any damage to or loss of personal property owned by or in the care, 
custody or control of Lessee arising from the leaking of the roof or from the bursting, leaking or 
overflowing of water, sewer or steam pipes, or from heating or plumbing fixtures or from any other 
cause whatsoever.  The Lessee expressly agrees to exonerate the lessor in all such cases. 
 

 

• Exonerates landlord from damage to tenant’s personal property 
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D. If exculpator purchases property insurance for exposure to loss, exculpatory clause may  
also act as a waiver of subrogation (insurer can have no greater rights against a responsible party 
than the insured has against a responsible party – if insured has waived rights of recovery against 
responsible party, then insurer has no rights of recovery against responsible party) 

 
E. Treatment of exculpatory clauses by the courts 

 
1. The question of public policy  

 
a. Disclaimers may be required to be conspicuous  

 
b. May be against public policy if deemed to be an attempt to free wrongdoer from its own 

negligence, particularly gross negligence 
 

c. *Potential public policy factors  
 
(1) Contract concerns a business of a type generally thought suitable for public regulation 

 
(2) Party seeking exculpation is engaged in performing a service of great importance to the 

public, which is often a matter of practical necessity for some members of the public. 
 

(3) The party seeking exculpation holds itself out as one who will perform the service for 
any member of the public that seeks it or at least any member coming within certain 
established standards. 
 

(4) As a result of the essential nature of the service, in the economic setting of the 
transaction, the party invoking exculpation possesses a decisive advantage of bargaining 
strength against any member of the public who seeks its services. 
 

(5) In exercising superior bargaining power, the party confronts the public with a standard 
adhesion contract (usually a “take it or leave it” form contract) of exculpation and 
makes no provision whereby a purchaser may pay additional reasonable fees and obtain 
protection against the negligence of the party seeking to be exculpated from liability. 
 

(6) As a result of the transaction, the personal property of the purchaser is placed under the 
control of the seller, subject to the risk of carelessness by the seller or its agents.  
*Source - IRMI - Contractual Risk Transfer - 12222 Merit Drive Suite 1660, Dallas, Texas 
 

2. Clear and unequivocal 
 

3. Ambiguity 
 

F. Treatment of exculpatory clause by the legislature 
 
  



CONTRACTUAL RISK TRANSFER 08/01/2023 

 

Insurance Concepts & Services 16     Allen Messer, CIC, CPCU  

VI. Contractual Risk Transfer Through Insurance Requirements 
 
A. What sort of liability insurance requirements have you encountered? 
 
– Comprehensive General Liability Policy with XCU exclusions removed? 
– CGL Policy must be a standard unendorsed CG 00 01 12 07 or equivalent? 
– Completed operations coverage for ____ years following completion? 
– Comprehensive automobile liability? 
– Symbol 1? 
– Additional insured under BAP? 
– Completed operations for snowplowing operations? 
– Public liability? 
– Cross- liability endorsement? 
– Broad form property damage? 
– Combined single limit? 
– Borrowed servant endorsement? 
– Additional insured - CG 20 10 11 85 edition or its equivalent? 
– Primary & non-contributory? Including umbrella? (Horizontal versus vertical exhaustion!) 
– $2,000,000 per occurrence requirement for either CGL Policy or BAP? 

 
 
 

B. Is non-compliance with insurance requirements material breach of contract? Courts have said yes! 
 
 
 

C. Standards for Insurance Requirements 
 

1. Clear and concise – no archaic language! 
2. What coverages are to be purchased by each party? 
3. Who are to be included as insureds under which policies? 
4. What limits of insurance are required? 
5. What is expected scope of coverage? 
6. How long should coverage be in place? 
7. How should other insurance clause address application of two or more policies? 
8. What are acceptable deductibles or SIRs? 
9. What waivers of subrogation apply? 
10. What are acceptable insurance companies? 
11. How will evidence of compliance take place? 
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VII. Insurance Policy Provisions and Contractual Risk Transfer  
 
A. Insurance provisions relating to indemnification agreements 

 
1. General comments 

 
a. All policy exclusions apply to the contractual liability coverage provided except where  

the exclusion makes a specific exception for liability assumed under an insured contract 
 
b. Therefore, the assumption of responsibility for liability may be broader than the coverage 

provided 
 

c. A claim against the indemnitee does not always immediately activate coverage 
under the indemnitor's insurance coverage 

 
d. But indemnitor’s Insuring Agreement may provide him/her coverage for the contractual 

agreement to pay for BI or PD to others – “becomes legally obligated to pay” 
 

e. Many times, the indemnification agreement is supplemented by a requirement  
to be named as an additional insured to act as a safety net for the indemnitee  
in case the indemnification agreement is unenforceable and, in some instances,  
to provide immediate defense coverage for the indemnitee 

 
2. Commercial General Liability Coverage Form 

 
2. Exclusions  
This insurance does not apply to: 
b. Contractual Liability 
“Bodily injury” or “property damage” for which the insured is obligated to pay damages by 
reason of the assumption of liability in a contract or agreement. This exclusion does not apply 
to liability for damages:  
 

(1) That the insured would have in the absence of the contract or agreement; or  
 
(2) Assumed in a contract or agreement that is an “insured contract”, provided the “bodily 
injury” or “property damage” occurs subsequently to the execution of the contract or 
agreement. Solely for the purposes of liability assumed in an “insured contract”, reasonable 
attorney fees and necessary litigation expenses incurred by or for a party other than an 
insured are deemed to be damages because of “bodily injury” or “property damage”, 
provided:  
 

(a) Liability to such party for, or for the cost of, that party’s defense has also been assumed 
in the same “insured contract”; and  

(b) Such attorney fees and litigation expenses are for defense of that party against a civil or 
alternative dispute resolution proceeding in which damages to which this insurance applies 
are alleged;  
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a. Bodily injury or property damage must occur subsequent to the execution of the  
contract or agreement 
 

b. Specifically addresses assumption of defense costs 
 
(1) Assumed defense costs will be deemed to be damages because of bodily injury or 

property damage under certain circumstances 
 

(2) Therefore, assumed defense costs may be within the Limits Of Insurance 
 

(3) On occasion, assumed defense costs may qualify as Supplementary Payments 
 

   Supplementary Payments of CGL Policy 
 

 2. If we defend an insured against a "suit" and an indemnitee of the insured is also named as 
a party to the "suit", we will defend that indemnitee if all of the following conditions are met:  

 a. The "suit" against the indemnitee seeks damages for which the insured has assumed 
the liability of the indemnitee in a contract or agreement that is an "insured contract";  

 b. This insurance applies to such liability assumed by the insured;  
 c. The obligation to defend, or the cost of the defense of, that indemnitee, has also been 

assumed by the insured in the same "insured contract";  
 d. The allegations in the "suit" and the information we know about the "occurrence" are 

such that no conflict appears to exist between the interests of the insured and the 
interests of the indemnitee;  

 e. The indemnitee and the insured ask us to conduct and control the defense of that 
indemnitee against such "suit" and agree that we can assign the same counsel to defend 
the insured and the indemnitee; and  

 f. The indemnitee:  
 (1) Agrees in writing to:  
 (a) Cooperate with us in the investigation, settlement or defense of the "suit";  
 (b) Immediately send us copies of any demands, notices, summonses or legal 

papers received in connection with the "suit";  
 (c) Notify any other insurer whose coverage is available to the indemnitee; and  
 (d) Cooperate with us with respect to coordinating other applicable insurance 

available to the indemnitee; and  
 (2) Provides us with written authorization to:  
 (a) Obtain records and other information related to the "suit"; and  
 (b) Conduct and control the defense of the indemnitee in such "suit".  

So long as the above conditions are met, attorneys' fees incurred by us in the defense of 
that indemnitee, necessary litigation expenses incurred by us and necessary litigation 
expenses incurred by the indemnitee at our request will be paid as Supplementary 
Payments. Notwithstanding the provisions of Paragraph 2.b.(2) of Section I – Coverage A 
– Bodily Injury And Property Damage Liability, such payments will not be deemed to be 
damages for "bodily injury" and "property damage" and will not reduce the limits of 
insurance.  
Our obligation to defend an insured's indemnitee and to pay for attorneys' fees and 
necessary litigation expenses as Supplementary Payments ends when we have used up 
the applicable limit of insurance in the payment of judgments or settlements or the 
conditions set forth above, or the terms of the agreement described in Paragraph f. above, 
are no longer met. 
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(a) Both insured and indemnitee must be named in suit – this has potential that all 
employee injury claims of indemnitor will not qualify (exclusive remedy of WC) 
 

(b) Allegations in the suit and the information insurer knows about the  
occurrence are such that no conflict appears to exist between the interests of the 
insured (indemnitor) and the interests of the Indemnitee 

 
(c) Indemnitee and insured ask insurer to conduct and control the defense  

of that indemnitee against such "suit" and agree that the insurer can  
assign the same counsel to defend the insured and the Indemnitee 

 
(d) Indemnitee agrees to specific policy conditions, i.e., cooperation, notice, 

authorization, etc. 
 

c. Exception for “insured contract” - NO “BLANKET CONTRACTUAL” - key is definition of 
“insured contract” 
 

9. “Insured contract” means:  
a. A contract for a lease of premises. However, that portion of the contract for a lease of 
premises that indemnifies any person or organization for damage by fire to premises while 
rented to you or temporarily occupied by you with permission of the owner is not an “insured 
contract”;  
b. A sidetrack agreement;  
c. An easement or license agreement, except in connection with construction or demolition 
operations on or within 50 feet of a railroad;  
d. An obligation, as required by ordinance, to indemnify a municipality, except in connection 
with work for a municipality;  
e. An elevator maintenance agreement;  
f. That part of any other contract or agreement pertaining to your business (including an 
indemnification of a municipality in connection with work performed for a municipality) under 
which you assume the tort liability of another party to pay for “bodily injury” or “property 
damage”. Tort liability means a liability that would be imposed by law in the absence of any 
contract or agreement.  

 
(1) Paragraphs a. - e. equate to “incidental contracts”- watch out for CG 21 39 – 

CONTRACTUAL LIABILITY LIMITATION which eliminates paragraph f. from the definition 
of insured contract 
 

(2) Exception to paragraph a. may create a need for property insurance 
 

(3) Insurance protection is broad enough to include sole negligence of indemnitee, subject 
to policy terms and condition 
 

(4) CAUTION:  CGL Policy contractual is for bodily injury and property damage only 
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d. "Insured contract" does not include  
 

Paragraph f. does not include that part of any contract or agreement:  
 (1) That indemnifies a railroad for “bodily injury” or “property damage” arising out of 
construction or demolition operations, within 50 feet of any railroad property and affecting any 
railroad bridge or trestle, tracks, road beds, tunnel, underpass or crossing; 
 (2) That indemnifies an architect, engineer, or surveyor for injury or damage arising out of:  
      (a) Preparing, approving or failing to prepare or approve maps, shop drawings, opinions, 

reports, surveys, field orders, change orders or drawings and specifications; or  
      (b) Giving directions or instructions, or failing to give them, if that is the primary cause of 

the injury or damage; or  
(3) Under which the insured, if an architect, engineer or surveyor, assumes liability for an 
injury or damage arising out of the insured’s rendering or failure to render professional 
services, including those listed in (2) above and supervisory, inspection, architectural or 
engineering activities. 

 
(1) Need for Railroad Protective Liability Coverage Form and CG 24 17 –  

CONTRACTUAL LIABILITY RAILROADS [deletes paragraph (1) above and  
modifies paragraph c. of definition of "insured contract" on previous page to 
provide contractual coverage for a designated job site for a scheduled railroad] 

 
(a) Railroad Protective Liability Coverage Form protects the railroad as a named insured, 

subject to policy terms and conditions 
 

(b) Contractual Liability Railroads endorsement protects the named insured for liability 
assumed under contract, subject to policy terms and conditions 
 

(c) These options are not mutually exclusive 
 

 

(2) No contractual liability insurance protection for the assumption of certain 
professional liabilities 
 

e. CAUTION – RESTRICTIVE ENDORSEMENT – modifies paragraph f. 
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CG 24 26  AMENDMENT OF INSURED CONTRACT DEFINITION  
This endorsement modifies insurance provided under the following:  

COMMERCIAL GENERAL LIABILITY COVERAGE PART 
Paragraph 9 of the Definitions Section is replaced by the following: 
9.  "Insured contract" means: 
a. A contract for a lease of premises. However, that portion of the contract for a lease of 

premises that indemnifies any person or organization for damage by fire to premises while 
rented to you or temporarily occupied by you with permission of the owner is not an 
"insured contract"; 

b. A sidetrack agreement; 
c. Any easement or license agreement, except in connection with construction or demolition 

operations on or within 50 feet of a railroad; 
d. An obligation, as required by ordinance, to indemnify a municipality, except in connection 

with work for a municipality; 
e. An elevator maintenance agreement; 
f. That part of any other contract or agreement pertaining to your 

business (including an indemnification of a municipality in 
connection with work performed for a municipality) under which you 
assume the tort liability of another party to pay for "bodily injury" or 
"property damage" to a third person or organization, provided the 
"bodily injury" or "property damage" is caused, in whole or in part, 
by you or by those acting on your behalf. However, such part of a 
contract or agreement shall only be considered an "insured contract" 
to the extent your assumption of the tort liability is permitted by law. 
Tort liability means a liability that would be imposed by law in the 
absence of any contract or agreement.  

Paragraph f. does not include that part of any contract or agreement:  
(1) That indemnifies a railroad for "bodily injury" or "property damage" arising out of 
construction or demolition operations, within 50 feet of any railroad property and affecting any 
railroad bridge or trestle, tracks, road-beds, tunnel, underpass or crossing;  
(2) That indemnifies an architect, engineer or surveyor for injury or damage arising out of:  
(a) Preparing, approving, or failing to prepare or approve, maps, shop drawings, opinions, 
reports, surveys, field orders, change orders or drawings and specifications; or  
(b) Giving directions or instructions, or failing to give them, if that is the primary cause of the 
injury or damage; or  
(3) Under which the insured, if an architect, engineer or surveyor, assumes liability for an 
injury or damage arising out of the insured's rendering or failure to render professional 
services, including those listed in (2) above and supervisory, inspection, architectural or 
engineering activities. 

 
 Does not provide for indemnification of the sole negligence of another 

 
 Not suitable for most risks 

 
Caution: may be imbedded in insurer specific coverage form 
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f. Exceptions to other CGL exclusions for “insured contract” 
 

e. Employer’s Liability  
“Bodily injury” to:  
(1) An “employee” of the insured arising out of and in the course of:  
(a) Employment by the insured; or  
(b) Performing duties related to the conduct of the insured’s business; or  
(2) The spouse, child, parent, brother or sister of that “employee” as a consequence of 
Paragraph (1) above.  
This exclusion applies whether the insured may be liable as an employer or in any other 
capacity and to any obligation to share damages with or repay someone else who must pay 
damages because of the injury.  
This exclusion does not apply to liability assumed by the 
insured under an “insured contract”.  

 
g. Aircraft, Auto Or Watercraft  
“Bodily injury” or “property damage” arising out of the ownership, maintenance, use or 
entrustment to others of any aircraft, “auto” or watercraft owned or operated by or rented or 
loaned to any insured. Use includes operation and “loading or unloading”.  
This exclusion applies even if the claims against any insured allege negligence or other 
wrongdoing in the supervision, hiring, employment, training or monitoring of others by that 
insured, if the “occurrence” which caused the “bodily injury” or “property damage” involved 
the ownership, maintenance, use or entrustment to others of any aircraft, “auto” or 
watercraft that is owned or operated by or rented or loaned to any insured.  
This exclusion does not apply to:  
(1) A watercraft while ashore on premises you own or rent;  
(2) A watercraft you do not own that is:  
(a) Less than 26 feet long; and  
(b) Not being used to carry persons or property for a charge;  
(3) Parking an “auto” on, or on the ways next to, premises you own or rent, provided the 
“auto” is not owned by or rented or loaned to you or the insured;  
(4) Liability assumed under any “insured contract” for the 
ownership, maintenance or use of aircraft or watercraft; or  
(5) “Bodily injury” or “property damage” arising out of:  
(a) The operation of machinery or equipment that is attached to, or part of, a land vehicle 
that would qualify under the definition of “mobile equipment” if it were not subject to a 
compulsory or financial responsibility law or other motor vehicle insurance law in the state 
where it is licensed or principally garaged; or 
(b) The operation of any of the machinery or equipment listed in Paragraph f.(2) or f.(3) of 
the definition of “mobile equipment”. 
  

 

(1) Contractual liability for owned/nonowned aircraft 
 

(2) Contractual liability for owned/nonowned watercraft 
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g. Personal and advertising injury coverage 
 

2. Exclusions  
This insurance does not apply to: 
e. Contractual Liability  
“Personal and advertising injury” for which the insured has assumed liability in a contract or 
agreement. This exclusion does not apply to liability for damages that the insured would 
have in the absence of the contract or agreement. 

 
(1) Exclusion applies to liability assumed in a contract or agreement for personal  

injury or advertising injury 
 
(2) Contractual liability coverage may not match exposure; many indemnification 

agreements do not distinguish between bodily injury/property damage AND personal 
injury 
 

(3) May want to delete exclusion 
 

(4) May want to endorse  
 
LIMITED CONTRACTUAL LIABILITY COVERAGE FOR PERSONAL AND ADVERTISING 
INJURY - CG 22 74 

 
(a) Assumed defense costs will be deemed to be damages because of personal injury 

 
(b) Assumed defense costs will be within the Limits Of Insurance  

 
(c) On occasion, assumed defense costs may qualify as Supplementary Payments 

 
(5) If either exclusion is deleted or endorsement is attached, will need to consider 

endorsement to Umbrella Policy or Excess Liability Policy 
  



CONTRACTUAL RISK TRANSFER 08/01/2023 

 

Insurance Concepts & Services 24     Allen Messer, CIC, CPCU  

3. Business Auto Coverage Form 
 

This insurance does not apply to:  
2. CONTRACTUAL  
Liability assumed under any contract or agreement.  
But this exclusion does not apply to liability for damages:  
a. Assumed in a contract or agreement that is an “insured contract” provided the “bodily injury” 
or “property damage” occurs subsequent to the execution of the contract or agreement; or  
b. That the “insured” would have in the absence of the contract or agreement. 

 

a. Similar to Commercial General Liability Coverage Form 
 

b. Bodily injury or property damage must occur subsequent to the execution of the  
contract or agreement 

 
c. Does not specifically address the assumption of defense costs 

 
d. Exception for "insured contract" - NO BLANKET CONTRACTUAL - key is  

definition of “insured contract” 
 

H. “Insured contract” means:  
1. A lease of premises;  
2. A sidetrack agreement;  
3. Any easement or license agreement, except in connection with construction or demolition 
operations on or within 50 feet of a railroad;  
4. An obligation, as required by ordinance, to indemnify a municipality, except in connection 
with work for a municipality;  
5. That part of any other contract or agreement pertaining to your business (including an 
indemnification of a municipality in connection with work performed for a municipality) under 
which you assume the tort liability of another to pay for “bodily injury” or “property damage” to 
a third party or organization. Tort liability means a liability that would be imposed by law in the 
absence of any contract or agreement; or 
6. That part of any contact or agreement entered into, as part of your business, pertaining to 
the rental or lease, by you or any of your “employees”, of any “auto”. However, such contract 
or agreement shall not be considered an “insured contract” to the extent that it obligates you 
or any of your “employees” to pay for “property damage” to any “auto” rented or leased by you 
or any of your “employees  

 

(1) First four paragraphs equate to “incidental contracts” 
 

(2) Insurance protection is broad enough to include sole negligence of  
indemnitee, subject to policy terms and condition 

 

(3) Paragraph 6. specifically addresses auto rental agreements 
 

(a) Includes contracts entered into by named insured's employees 
 

(b) Reinforces CCC exclusion of BAP pertaining to physical damage to  
rental vehicle 

 

(4) Not all indemnification clauses will be considered insured contracts 
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An “insured contract” does not include that part of any contract or agreement.  
a. That indemnifies a railroad for “bodily injury” or “property damage” arising out of 
construction or demolition operations, within 50 feet of any railroad property and 
affecting any railroad bridge or trestle, tracks, roadbeds, tunnel, underpass or 
crossing;   
b. That pertains to the loan, lease or rental of an “auto” to you or any of your 
“employees”, if the “auto” is loaned, leased or rented with a driver; or  
c. That holds a person or organization engaged in the business of transporting 
property by “auto” for hire harmless for your use of a covered “auto” over a route or 
territory that person or organization is authorized to serve by public authority. 

 

(1) Indemnification involving railroad construction operations excluded  
 

 CA 20 70 – Coverage for Certain Operations in Connection with Railroad  
 

 May need Railroad Protective Liability Coverage Form  
 

(2) Named insured has no control over the operation of the auto rented  
with driver; owner should bear responsibility  
 

(3) Indemnification of common carrier is excluded  
 

e. Exceptions to other BAP exclusions 
 

This insurance does not apply to:  
4. EMPLOYEE INDEMNIFICATION AND EMPLOYER’S LIABILITY  
“Bodily injury” to:  
a. An “employee” of the “insured” arising out of and in the course of:  
(1) Employment by the “insured”; or  
(2) Performing the duties related to the conduct of the “insured’s” business, or  
b. The spouse, child, parent, brother or sister of that “employee” as a consequence of 
Paragraph a. above.  
This exclusion applies:  
(1) Whether the “insured” may be liable as an employer or in any other capacity; and  
(2) To any obligation to share damages with or repay someone else who must pay 
damages because of the injury.  
But this exclusion does not apply to “bodily injury” to domestic “employees” 
not entitled to workers’ compensation benefits or to liability assumed by the 
“insured” under an “insured contract”. For the purposes of the Coverage 
Form, a domestic “employee” is a person engaged in household or domestic work 
performed principally in connection with a residence premises. 

 
(1) Similar to CGL Coverage Form exception for insured contract 

 
(2) Injury to an employee could result in a Workers Compensation And  

Employers Liability Insurance Policy claim AND a Business Auto Policy claim 
 

4. Workers Compensation And Employers Liability Insurance Policy 
 

a. Liability assumed under contract excluded here 
 

b. Covered by exception to exclusions in CGL Policy and BAP 
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B. Insurance provisions relating to waivers of subrogation / exculpatory clauses 
 

1. General comments 
 

a. Most insurance policies have an express provision addressing the insurer’s right  
of subrogation – Transfer Of Your Rights Of Recovery Against Others To Us  

 
b. These provisions do not expand the insurer’s rights of subrogation; the provisions: 

 
(1) Remind the insured that the right of subrogation for the insurer exists 

 
(2) Place restrictions on the insured’s right to waive rights of recovery against others 

 
c. An endorsement to the policy for an additional premium charge may be necessary to 

effectuate compliance with the intent of the contracting parties 
 

d. Many insurance policy provisions may allow an insured to simply include waivers  
of rights of recovery against others in its business contracts and not inform insurers of the 
waivers; however, it is advisable to discuss, in advance, with the insurer how these waivers 
will be handled; comments that follow are based on standard ISO & NCCI policy forms 

 
 

2. Commercial General Liability Coverage Form 
 

SECTION IV – COMMERCIAL GENERAL LIABILITY CONDITIONS  
8. Transfer of Rights of Recovery Against Others To Us  
If the insured has rights to recover all or part of any payment we have made under this 
Coverage Part, those rights are transferred to us. The insured must do nothing after loss 
to impair them. At our request, the insured will bring “suit” or transfer those rights to us 
and help us enforce them. 

 
a. Inference is that insured is permitted to waive rights of recovery prior to a loss 

 
b. Not permitted after a loss 

 
c. WAIVER OF TRANSFER OF RIGHTS OF RECOVERY AGAINST OTHERS TO US (WAIVER OF 

SUBROGATION) CG 24 04 is available to evidence waivers of subrogation where individual 
person(s) or organization(s) must be specifically scheduled 
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WAIVER OF TRANSFER OF RIGHTS OF RECOVERY AGAINST OTHERS TO US (WAIVER 
OF SUBROGATION) CG 24 04 12 19 
This endorsement modifies insurance provided under the following:  
COMMERCIAL GENERAL LIABILITY COVERAGE PART  

SCHEDULE 
Name of Person(s) or Organization(s):  SHOULD MIRROR CONTRACT REQUIREMENT 
The following is added to Paragraph 8. Transfer Of Rights Of Recovery Against Others To Us 
of Section IV – Conditions: 
We waive any right of recovery against the person(s) or organization(s) shown in the Schedule 
above because of payments we make under this Coverage Part. Such waiver by us applies only 
to the extent that the insured has waived its right of recovery against such person(s) or 
organization(s) prior to loss. This endorsement applies only to the person(s) or organization(s) 
shown in the Schedule above. 

 
(1) Attached prior to loss 

 
(2) Applicable to the person(s) or organization(s) shown in the Schedule 

 
(3) Expresses intent of parties to allocate risk 

 
 
d. WAIVER OF TRANSFER OF RIGHTS OF RECOVERY AGAINST OTHERS TO US (WAIVER OF 

SUBROGATION) – AUTOMATIC – CG 24 53 12 19 
 

WAIVER OF TRANSFER OF RIGHTS OF RECOVERY AGAINST OTHERS TO US CG 
(WAIVER OF SUBROGATION) – AUTOMATIC 24 53 12 19 
This endorsement modifies insurance provided under the following:  
COMMERCIAL GENERAL LIABILITY COVERAGE PART  
 
The following is added to Paragraph 8. Transfer Of Rights Of Recovery Against Others To Us 
of Section IV – Conditions: 
We waive any right of recovery against any person or organization, because of payments we 
make under this Coverage Part, to whom the insured has waived its right of recovery in a written 
contract or agreement. Such waiver by us applies only to the extent that the insured has waived 
its right of recovery against such person or organization prior to loss.  

 
(1) Attached prior to loss 
 
(2) “Triggered” by written contract or written agreement 
 
(3) Expresses intent of parties to allocate risk 
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3. Workers Compensation And Employers Liability Insurance Policy 
 

PART ONE  
WORKERS COMPENSATION INSURANCE  
G. Recovery From Others  
We have your rights, and the rights of persons entitled to the benefits of this insurance, to recover 
our payments from anyone liable for the injury. You will do everything necessary to protect those 
rights for us and to help enforce them.  
PART TWO  
EMPLOYERS LIABILITY INSURANCE  
H. Recovery from Others  
We have your rights to recover our payment from anyone liable for an injury covered by this 
insurance. You will do everything necessary to protect those rights for us and to help us enforce 
them.  

 
a. Not permitted prior to a loss 

 
b. Not permitted after a loss 

 
c. Approach - WAIVER OF OUR RIGHT TO RECOVER FROM OTHERS ENDORSEMENT-                

WC 00 03 13 
 

WAIVER OF OUR RIGHT TO RECOVER FROM OTHERS ENDORSEMENT 
We have the right to recover our payments from anyone liable for an injury covered by 
this policy. We will not enforce our right against the person or organization named in 
the Schedule. (This agreement applies only to the extent that you perform work under 
a written contract that requires you to obtain this agreement from us.)  
This agreement shall not operate directly or indirectly to benefit anyone not named in 
the Schedule.  

 
(1) Attached prior to loss 

 
(2) Words in parenthesis are optional with insurer 

 
(a) Suitable for construction contracts 

 
(b) Unfortunately, some insurers have “hardcoded” verbiage into their endorsement, 

thus may not meet named insured’s needs 
 

(3) Additional premium usually required 
 

(4) No standard NCCI “automatic” endorsement 
  



CONTRACTUAL RISK TRANSFER 08/01/2023 

 

Insurance Concepts & Services 29     Allen Messer, CIC, CPCU  

 
  4. Business Auto Coverage Form 
 

SECTION IV – Business Auto Conditions  
5. If any person or organization to or for whom we make payment under this Coverage 
Form has rights to recover damages from another, those rights are transferred to us. 
That person or organization must do everything necessary to secure our rights and must 
do nothing after “accident” or “loss” to impair them. 

 
a. Implied right to waive prior to loss  

 
   b. Standard countrywide ISO endorsements available 
 

 
WAIVER OF TRANSFER OF RIGHTS OF RECOVERY AGAINST OTHERS TO US  
(WAIVER OF SUBROGATION) CA 04 44 
This endorsement modifies insurance provided under the following:  
BUSINESS AUTO COVERAGE FORM 

SCHEDULE 
Name(s) of Person(s) or Organization(s): 
_______________________________________________  
The Transfer Of Rights Of Recovery Against Others To Us Condition does not apply to 
the person(s) or organization(s) shown in the Schedule, but only to the extent that 
subrogation is waived prior to the “accident” or the “loss” under a contract with that person 
or organization. 

 
(1) Attached prior to accident (liability) or loss (physical damage) 

 
(2) Appears to require privity of contract 

 
 

 
WAIVER OF TRANSFER OF RIGHTS OF RECOVERY AGAINST OTHERS TO US  
(WAIVER OF SUBROGATION) – AUTOMATIC WHEN REQUIRED BY WRITTEN 
CONTRACT OR AGREEMENT CA 04 43 11 20 
This endorsement modifies insurance provided under the following:  
BUSINESS AUTO COVERAGE FORM 
 
The Transfer Of Rights Of Recovery Against Others To Us Condition does not apply to 
any person(s) or organization(s) for whom you are required to waive subrogation with 
respect to the coverage provided under this Coverage Form, but only to the extent that 
subrogation is waived: 
A. Under a written contract or agreement with such person(s) or organizations(s); and 
B. Prior to the “accident” or the “loss”. 

 
(1)  Attached prior to accident (liability) or loss (physical damage) 
 
(2)  Appears to require privity of contract 
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  5. Commercial Property Policy 
 

 I. TRANSFER OF RIGHTS OF RECOVERY AGAINST OTHERS TO US  
If any person or organization to or for whom we make payment under this Coverage Part has 
right to recover damages from another, those rights are transferred to us to the extent of our 
payment. That person or organization must do everything necessary to secure our rights and 
must do nothing after loss to impair them. But you may waive your rights against another party 
in writing:  
1.Prior to a loss to your Covered Property or Covered Income.  
2.After a loss to your Covered Property or Covered Income only if, at time of loss, that party is 
one of the following:  

a.Someone insured by this insurance;  
b.A business firm:  

 (1)Owned or controlled by you; or  
 (2)That owns or controls you; or  

c.Your tenant.  
This will not restrict your insurance.  

 
a. Permitted prior to a loss 

 
b. Permitted after a loss (specific parties) 

 
c. No standard endorsement to evidence waiver of subrogation 

 
d. May not be needed – “Sutton Doctrine” 

 
 
  6. Commercial Inland Marine 
 

Subrogation.  You may not waive your rights to recover damages from other responsible 
parties except as agreed to in writing by us. 

 
Subrogation.  If we pay for a loss, we may require the insured to assign to us the right of 
recovery against others. We will not pay for a loss if the insured impairs this right to 
recover.  The insured's right to recover from others may be waived in writing before a 
loss occurs. 

 
a. Non-standard policy  

 
b. MUST READ to determine if allowed 

 
c. Endorsement may be required; additional premium payment may be necessary 
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VIII. Additional Insured Endorsements Added To The Commercial General Liability Coverage Form 
 

A. 2013 edition of many additional insured endorsements added significant language 
 

Sample revised ISO AI wording 

 
 

1. There are several states that have passed legislation that voids certain indemnification/hold 
harmless provisions in contracts, primarily construction contracts 

 
a. Some states indicate that these statutes do not affect contractual risk transfer through the 

use of requirements to purchase insurance to protect another party 
 

b. But, statutory limitations also apply to additional insured requirements - in essence, cannot 
have an additional insured endorsement that “picks up” more insurance protection than 
that permitted by statute 

 
 
 

 
 

2. Incorporates contract provisions, if any, into the insurance protection available 
 
 
 

 
 

3. Adds Limits Of Insurance provision – modified with 12 19 edition 
 
COMMENT - EXCESS/UMBRELLA POLICY NEEDS TO INCORPORATE THESE THREE PROVISIONS AS WELL 

  

However: 
1. The insurance afforded to such additional insured only applies to the extent permitted by law; and  

2. If coverage provided to the additional insured is required by a contract or agreement, the 
insurance afforded to such additional insured will not be broader than that which you are required 
by the contract or agreement to provide for such additional insured. 

With respect to the insurance afforded to these additional insureds, the following is added to Section 
III – Limits Of Insurance:  
If coverage provided to the additional insured is required by a contract or agreement, the most we will 
pay on behalf of the additional insured is the amount of insurance: 
1. Required by the contract or agreement; or  
2. Available under the applicable limits of insurance;  
whichever is less.  
This endorsement shall not increase the applicable limits of insurance. 
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B. Additional Insured – Owners, Lessees or Contractors – Scheduled Person or Organization               
CG 20 10 12 19 

 
A.  Section II - Who Is An Insured is amended to include as an additional insured the person(s) or 

organization(s) shown in the Schedule, but only with respect to liability for "bodily injury", "property 
damage" or "personal and advertising injury" caused, in whole or in part, by: 
1.  Your acts or omissions; or 
2. The acts or omissions of those acting on your behalf.  
In the performance of your ongoing operations for the additional insured(s) at the 
location(s) designated above. 
However: 
1.   The insurance afforded to such additional insured only to the extent permitted by law; and 
2.   If coverage provided to the additional insured is required by a contract or agreement, the insurance 

afforded to such additional insured will not be broader than that which you are required by the 
contract or agreement to provide for such additional insured. 

B. With respect to the insurance afforded to these additional insureds, the following additional exclusions 
apply: 
This insurance does not apply to "bodily injury" or "property damage" occurring after: 
1.  All work, including materials, parts or equipment furnished in connection with such work, on the 

project (other than service, maintenance or repairs) to be performed by or on behalf of the additional 
insured(s) at the location of the covered operations has been completed; or 

2.  That portion of "your work" out of which the injury or damage arises has been put to its intended use 
by any person or organization other than another contractor or subcontractor engaged in performing 
operations for a principal as a part of the same project. 

C.  With respect to the insurance afforded to these additional insureds, the following is added to Section III – 
Limits Of Insurance:  
If coverage provided to the additional insured is required by a contract or agreement, the most we will pay 
on behalf of the additional insured is the amount of insurance: 

 1. Required by the contract or agreement; or  
 2. Available under the applicable limits of insurance;  

whichever is less.  
This endorsement shall not increase the applicable limits of insurance. 

 
 Does not require a written contract 

 
 Sometimes insurer will try to “turn into” automatic additional insured endorsement by inserting 

“AS REQUIRED BY WRITTEN CONTRACT” in Schedule 
 

 Not intended to provide sole negligence coverage 
 

 Does not provide completed operations coverage 
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 C. Additional Insured – Owners, Lessees or Contractors – Completed Operations  
CG 20 37 12 19 
 

A. Section II - Who Is An Insured is amended to include as an additional insured the person(s) or 
organization(s) shown in the Schedule, but only with respect to liability for "bodily injury" or "property 
damage" caused, in whole or in part, by "your work" at the location designated and described in the 
schedule of this endorsement performed for that additional insured and included in the "products 
completed operations hazard". 
However: 
1.   The insurance afforded to such additional insured only to the extent permitted by law; and 
2.   If coverage provided to the additional insured is required by a contract or agreement, the insurance 

afforded to such additional insured will not be broader than that which you are required by the 
contract or agreement to provide for such additional insured. 

 
B.With respect to the insurance afforded to these additional insureds, the following is added to Section III – 

Limits Of Insurance:  
If coverage provided to the additional insured is required by a contract or agreement, the most we will pay 
on behalf of the additional insured is the amount of insurance: 

 1. Required by the contract or agreement; or  
 2. Available under the applicable limits of insurance;  

whichever is less.  
This endorsement shall not increase the applicable limits of insurance. 

 

 Does not require a written contract 
 

 Sometimes insurer will try to “turn into” automatic additional insured endorsement                         
by inserting “AS REQUIRED BY WRITTEN CONTRACT” in Schedule 
 

 Not intended to provide sole negligence coverage 
 

 Does not provide ongoing operations coverage 
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D. Additional Insured – Managers or Lessors of Premises – CG 20 11 12 19 
 

A. Section II – Who Is An Insured is amended to include as an additional insured the person(s) or 
organization(s) shown in the Schedule, but only with respect to liability arising out of the ownership, 
maintenance or use of that part of the premises leased to you and shown in the Schedule and subject to the 
following additional exclusions: 
This insurance does not apply to: 
1. Any "occurrence" which takes place after you cease to be a tenant in that premises. 
2. Structural alterations, new construction or demolition operations performed by or on behalf of the person(s) 
or organization(s) shown in the Schedule. 
However: 
1. The insurance afforded to such additional insured only applies to the extent permitted by law; and 
2. If coverage provided to the additional insured is required by a contract or agreement, the insurance 
afforded to such additional insured will not be broader than that which you are required by the contract or 
agreement to provide for such additional insured. 
B. With respect to the insurance afforded to these additional insureds, the following is added to 
Section III – Limits Of Insurance: 
If coverage provided to the additional insured is required by a contract or agreement, the most we 
will pay on behalf of the additional insured is the amount of insurance: 
1. Required by the contract or agreement; or 
2. Available under the applicable limits of insurance; 
whichever is less. 
This endorsement shall not increase the applicable limits of insurance. 

 

 TWO part “test” for coverage to apply – creates potential “problem” 
 

 Use preferred verbiage – lease premises as stated in the lease -                                                        
to eliminate potential for error 
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E. Additional Insured – Lessor of Leased Equipment CG 20 28 12 19 
 

A. Section II – Who is An Insured is amended to include as an additional insured the person(s) or 
organization(s) shown in the Schedule, but only with respect to liability for “bodily injury”, “property 
damage”, or “personal and advertising injury” caused, in whole or in part, by your maintenance, operation 
or use of equipment leased to you by such person(s) or organization(s). 
However: 
1.   The insurance afforded to such additional insured only to the extent permitted by law: and 
2.   If coverage provided to the additional insured is required by a contract or agreement, the insurance 

afforded to such additional insured will not be broader than that which you are required by the 
contract or agreement to provide for such additional insured. 

 

B. With respect to the insurance afforded to these additional insureds, this insurance does not apply to any 
“occurrence” which takes place after the equipment lease expires. 

 

C. With respect to the insurance afforded to these additional insureds, the following is added to Section III – 
Limits Of Insurance:  
If coverage provided to the additional insured is required by a contract or agreement, the most we will pay 
on behalf of the additional insured is the amount of insurance: 

 1. Required by the contract or agreement; or  
 2. Available under the applicable limits of insurance;  

whichever is less.  
This endorsement shall not increase the applicable limits of insurance. 

 
 Does not require a written contract 

 
 Sometimes insurer will try to “turn into” automatic additional insured endorsement by inserting 

“AS REQUIRED BY WRITTEN CONTRACT” in Schedule 
 

 Does not provide sole negligence coverage 
 

 
 

 
IX.“Automatic” Additional Insured Endorsements For The Commercial General Liability Coverage Form 
 

A. Insureds don’t always call 
 

B. Lessens administrative burden 
 

C.  But need to read to determine what “triggers” coverage – caution!!!!! 
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ADDITIONAL INSURED – OWNERS, LESSEES OR CONTRACTORS – AUTOMATIC STATUS WHEN 
REQUIRED IN A WRITTEN CONSTRUCTION AGREEMENT WITH YOU – CG 20 33 12 19 
 
A. Section II – Who Is An Insured is amended to include as an additional insured any person or organization for 

whom you are performing operations when you and such person or organization have agreed in writing in a 
contract or agreement that such person or organization be added as an additional insured on your policy.  Such 
person or organization is an additional insured only with respect to liability for “bodily injury”, “property 
damage” or “personal and advertising injury”, caused, in whole or in part, by: 
1. Your acts or omissions: or 
2. The acts or omissions of those acting on your behalf;  
in the performance of your ongoing operations for the additional insured. 

However, the insurance afforded to such additional insured:  
 1. Only applies to the extent permitted by law; and  
 2. Will not be broader than that which you are required by the contract or agreement to provide for such 

additional insured. 
A person’s or organization’s status as an additional insured under this endorsement ends when your 
operations for that additional insured are completed.   
 

B. With respect to the insurance afforded to these additional insureds, the following additional exclusions apply: 
1. “Bodily injury’, “property damage” or “personal and advertising injury” arising out of the rendering of, or 

the failure to render, any professional architectural, engineering or surveying services, including: 
a. The preparing, approving, or failing to prepare or approve, maps, shop drawings, opinions, reports, 

surveys, field orders, change orders or drawings and specification; or 
b. Supervisory, inspection, architectural or engineering activities. 

This exclusion applies even if the claims against any insured allege negligence or other wrongdoing in the 
supervision, hiring, employment, training or monitoring of others by that insured, if the "occurrence" which 
caused the "bodily injury" or "property damage", or the offense which caused the "personal and advertising 
injury", involved the rendering of or the failure to render any professional architectural, engineering or 
surveying services. 

 
2. “Bodily injury” or “property damage” occurring after: 

a. All work, including materials, parts or equipment furnished in connection with such work, on the 
project (other than service, maintenance or repairs) to be performed by or on behalf of the additional 
insured(s) at the location of the covered operations has been completed; or 

b. That portion of “your work” out of which the injury or damage arises has been put to its intended use 
by any person or organization other than another contractor or subcontractor engaged in performing 
operations for a principal as a part of the same project. 

C. With respect to the insurance afforded to these additional insureds, the following is added to Section III – Limits 
Of Insurance:  
The most we will pay on behalf of the additional insured is the amount of insurance: 

 1. Required by the contract or agreement you have entered into with the additional insured; or  
 2. Available under the applicable limits of insurance;  

whichever is less.  
This endorsement shall not increase the applicable limits of insurance. 

 
 Does require a written contract or written agreement 

 
 Does require privity of contract 
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ADDITIONAL INSURED – OWNERS, LESSEES OR CONTRACTORS – AUTOMATIC STATUS FOR 
OTHER PARTIES WHEN REQUIRED IN WRITTEN CONSTRUCTION AGREEMENT – CG 20 38 12 19 
A. Section II – Who Is An Insured is amended to include as an additional insured: 
 1. Any person or organization for whom you are performing operations when you and such person or 

organization have agreed in writing in a contract or agreement that such person or organization be 
added as an additional insured on your policy; and 

 2. Any other person or organization you are required to add as an additional insured under the contract 
or agreement described in Paragraph 1. above. 

Such person(s) or organization(s) is an additional insured only with respect to liability for "bodily injury", 
"property damage" or "personal and advertising injury" caused, in whole or in part, by: 

 a. Your acts or omissions; or 
 b. The acts or omissions of those acting on your behalf; 

in the performance of your ongoing operations for the additional insured described in Paragraph 1. or 2. 
above. 
However, the insurance afforded to such additional insured:  

a.  Only applies to the extent permitted by law; and  
b.  Will not be broader than that which you are required by the contract or agreement to provide for 

such additional insured. 
A person’s or organization’s status as an additional insured under this endorsement ends when your 
operations for that additional insured are completed.   

B. With respect to the insurance afforded to these additional insureds, the following additional exclusions 
apply: 
1. “Bodily injury’, “property damage” or “personal and advertising injury” arising out of the rendering 

of, or the failure to render, any professional architectural, engineering or surveying services, 
including: 
a. The preparing, approving, or failing to prepare or approve, maps, shop drawings, opinions, 

reports, surveys, field orders, change orders or drawings and specification; or 
b. Supervisory, inspection, architectural or engineering activities. 

This exclusion applies even if the claims against any insured allege negligence or other wrongdoing in 
the supervision, hiring, employment, training or monitoring of others by that insured, if the "occurrence" 
which caused the "bodily injury" or "property damage", or the offense which caused the "personal and 
advertising injury", involved the rendering of or the failure to render any professional architectural, 
engineering or surveying services. 
2. “Bodily injury” or “property damage” occurring after: 

a. All work, including materials, parts or equipment furnished in connection with such work, on 
the project (other than service, maintenance or repairs) to be performed by or on behalf of the 
additional insured(s) at the location of the covered operations has been completed; or 

b. That portion of “your work” out of which the injury or damage arises has been put to its 
intended use by any person or organization other than another contractor or subcontractor 
engaged in performing operations for a principal as a part of the same project. 

C. With respect to the insurance afforded to these additional insureds, the following is added to Section III 
– Limits Of Insurance:  
The most we will pay on behalf of the additional insured is the amount of insurance: 

 1. Required by the contract or agreement you have entered into with the additional insured; or  
 2. Available under the applicable Limits of Insurance shown in the Declarations;  

whichever is less.  
This endorsement shall not increase the applicable Limits of Insurance shown in the Declarations. 

 

 Doe require a written contract or written agreement 
 

 Does not require privity of contract as with CG 20 33 
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ADDITIONAL INSURED – OWNERS, LESSEES OR CONTRACTORS – AUTOMATIC STATUS WHEN 
REQUIRED IN WRITTEN CONSTRUCTION AGREEMENT WITH YOU (COMPLETED OPERATIONS) – 
CG 20 39 12 19 
A. Section II – Who Is An Insured is amended to include as an additional insured any person or 

organization for whom you have performed operations when you and such person or 
organization have agreed in writing in a contract or agreement that such person or organization be 
added as an additional insured on your policy. Such person or organization is an additional 
insured only with respect to liability for "bodily injury" or "property damage" caused, in whole or in part, 
by "your work" performed for that additional insured and included in the "products-completed operations 
hazard". 
However, the insurance afforded to such additional insured: 
1. Only applies to the extent permitted by law; and 
2. Will not be broader than that which you are required by the contract or agreement to 

provide for such additional insured. 
B. With respect to the insurance afforded to these additional insureds, the following additional 

exclusion applies:  
This insurance does not apply to: 
"Bodily injury" or "property damage" arising out of the rendering of, or the failure to render, any 
professional architectural, engineering or surveying services, including: 
1. The preparing, approving, or failing to prepare or approve, maps, shop drawings, opinions, 

reports, surveys, field orders, change orders or drawings and specifications; or 
2. Supervisory, inspection, architectural or engineering activities.  
This exclusion applies even if the claims against any insured allege negligence or other wrongdoing in 
the supervision, hiring, employment, training or monitoring of others by that insured, if the "occurrence" 
which caused the "bodily injury" or "property damage" involved the rendering of or the failure to render 
any professional architectural, engineering or surveying services.  

C. With respect to the insurance afforded to these additional insureds, the following is added to Section III 
– Limits Of Insurance: The most we will pay on behalf of the additional insured is the amount of 
insurance:  
1. Required by the contract or agreement you have entered into with the additional insured; or  
2. Available under the applicable limits of insurance;  
whichever is less.  
This endorsement shall not increase the applicable limits of insurance. 

 
 Does require a written contract or written agreement 

 
 Does require privity of contract 
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ADDITIONAL INSURED – OWNERS, LESSEES OR CONTRACTORS – AUTOMATIC STATUS WHEN 
REQUIRED IN WRITTEN CONSTRUCTION AGREEMENT WITH YOU (COMPLETED OPERATIONS) – 
CG 20 40 12 19 
A. Section II – Who Is An Insured is amended to include as an additional insured: 

1. Any person or organization for whom you have performed operations when you and such person or 
organization have agreed in writing in a contract or agreement that such person or organization be 
added as an additional insured on your policy; and 
2. Any other person or organization you are required to add as an additional insured under the contract 
or agreement described in Paragraph 1. above. 
Such person or organization is an additional insured only with respect to liability for "bodily injury" or 
"property damage" caused, in whole or in part, by "your work" performed for the additional insured 
described in Paragraph 1. Or 2. above and included in the "products-completed operations hazard". 
However, the insurance afforded to such additional insured: 
1. Only applies to the extent permitted by law; and 
2. Will not be broader than that which you are required by the contract or agreement to provide for such 

additional insured. 
B. With respect to the insurance afforded to these additional insureds, the following additional 

exclusion applies:  
This insurance does not apply to: 
"Bodily injury" or "property damage" arising out of the rendering of, or the failure to render, any 
professional architectural, engineering or surveying services, including: 
1. The preparing, approving, or failing to prepare or approve, maps, shop drawings, opinions, 

reports, surveys, field orders, change orders or drawings and specifications; or 
2. Supervisory, inspection, architectural or engineering activities.  
This exclusion applies even if the claims against any insured allege negligence or other wrongdoing in 
the supervision, hiring, employment, training or monitoring of others by that insured, if the "occurrence" 
which caused the "bodily injury" or "property damage" involved the rendering of or the failure to render 
any professional architectural, engineering or surveying services.  

C. With respect to the insurance afforded to these additional insureds, the following is added to Section III 
– Limits Of Insurance: The most we will pay on behalf of the additional insured is the amount of 
insurance:  
1. Required by the contract or agreement you have entered into with the additional insured; or  
2. Available under the applicable limits of insurance;  
whichever is less.  
This endorsement shall not increase the applicable limits of insurance. 

 
 Does require a written contract or agreement 

 
 Does not require privity of contract as with CG 20 39 
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ADDITIONAL INSURED – LESSOR OF LEASED EQUIPMENT – AUTOMATIC STATUS WHEN 
REQUIRED IN LEASE AGREEMENT WITH YOU - CG 20 34 12 19 
A. Section II - Who Is An Insured is amended to include as an additional insured any person(s) or organization(s) 

from whom you lease equipment when you and such person(s) or organization(s) have agreed in writing in a 
contract or agreement that such person(s) or organization(s) be added as an additional insured on your 
policy.  Such person(s) or organization(s) is an insured only with respect to liability for “bodily injury”, “property 
damage” or “personal and advertising injury” caused, in whole or in part, by your maintenance, operation or 
use of equipment leased to you by such person(s) or organization(s). 
However, the insurance afforded to such additional insured: 
1. Only applies to the extent permitted by law; and 
2. Will not be broader than that which you are required by the contract or agreement to provide for such 

additional insured. 
A person’s or organization’s status as an additional insured under this endorsement ends when their 
contract or agreement with you for such leased equipment ends. 
 

B.   With respect to the insurance afforded to these additional insureds, this insurance does not apply to any 
"occurrence" which takes place after the equipment lease expires. 
 

C.   With respect to the insurance afforded to these additional insureds, the following is added to Section III – Limits 
Of Insurance: 
The most we will pay on behalf of the additional insured is the amount of insurance: 
1. Required by the contract or agreement; or 
2. Available under the applicable Limits of Insurance shown in the Declarations; 
whichever is less. 
This endorsement shall not increase the applicable Limits of Insurance shown in the Declarations. 
 

 
 Does require a written contract or written agreement 

 
 Does require privity of contract  

 
 

D. Insurer specific form must be perused to determine what triggers coverage and how much 
coverage is provided 

 
What triggers coverage? 

▫ Contract requirement? 
▫ Written contract requirement - executed? 
▫ AND, shown on certificate of insurance? 

What coverage is provided? 
▫ Vicarious liability only 
▫ Vicarious liability and joint negligence 
▫ Vicarious liability, joint negligence, and sole negligence 

Are there any specific exclusions applicable? 
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X. Some Of The Most Common Additional Insured Endorsements Pertaining To Contractual Risk 
Transfer Added To The Business Auto Coverage Form 

 
 CA 20 01 -  LESSOR - ADDITIONAL INSURED AND LOSS PAYEE 

 

 CA 20 48 - DESIGNATED INSURED FOR COVERED AUTOS LIABILITY COVERAGE 

 
 
 
 

 CA 99 16 -  HIRED AUTOS SPECIFIED AS COVERED AUTOS YOU OWN  

 
 CA 99 47 -  EMPLOYEE AS LESSOR  

 
 
 
XI. CONCLUSION 
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EXHIBITS 
 
INDEMNITY AGREEMENTS OUTSIDE CALIFORNIA - TYPES  
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 EXHIBIT A 
 
 

 
 LIMITED FORM 

 
 INTERMEDIATE 
 FORM 

 
 BROAD FORM 

 
DEFINED 
Indemnification of the 
indemnitee for "situations" 
arising from the indemnitor's 
"operations."  No assumption 
for any negligence of the 
indemnitee except as 
respects omissions or 
supervisory acts in connection 
with "operations" performed 
by the indemnitor. 
 
COMMENT: 
This type of hold harmless 
agreement is narrower that 
the other two types.  In order 
to require indemnification by 
the indemnitor, a negligent 
act must be committed by: 
(a) The indemnitor or the 

indemnitor's 
employees; 

OR 
(b) The indemnitee in the 

course of a supervisory 
act or omission thereof 
in connection with the 
indemnitor's 
"operations."  

 
DEFINED: 
Indemnification of the 
indemnitee for "situations" 
arising from the indemnitor's 
"operations."  No assumption 
for the sole negligence of the 
indemnitee except as respects 
omissions or supervisory acts 
in connection with "opera-
tions" performed by the in-
demnitor. 
 
COMMENT: 
This type of hold harmless 
agreement is narrower that 
the Broad Form.  In order to 
require indemnification by the 
indemnitor, a negligent act 
must be committed by: 
(a) The indemnitor or the 

indemnitor's 
employees; 

OR 
(b) The indemnitor or the 

indemnitor's employees 
and the indemnitee, 
jointly; OR 

(c) The indemnitee, in the 
course of a supervisory 
act or omission thereof 
in connection with the 
indemnitor's 
"operations." 

 
DEFINED: 
Indemnification of the 
indemnitee for "situations" 
arising from the indemnitor's 
"operations." Assumption for 
the joint negligence of the 
indemnitor and indemnitee, 
assumption of the sole 
negligence of the indemnitee. 
 
 
 
COMMENT: 
Under this type of hold  
harmless agreement, it is 
immaterial whether a 
negligent act is committed by 
the indemnitor, indemnitee, 
or both.  In order to require 
indemnification by the 
indemnitor, a negligent act 
must be committed by:  
(a) The indemnitor or the 

indemnitor's 
employees; 

(b) The indemnitor or the 
indemnitor's 
employees and the 
indemnitee, jointly; OR 

(c) The indemnitee in 
connection with the 
indemnitor's 
"operations." 

 

 HOLD HARMLESS AGREEMENTS 
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partial listing)





In order to qualify for Medicaid, you can't
have more than $2,000 in assets (in most
states). Many people forget about life
insurance when calculating their assets, but
depending on the type of life insurance and
the value of the policy, it can count as an
asset. Life insurance policies are usually
either "term" life insurance or "whole" life
insurance. If a Medicaid applicant has term
life insurance, it doesn’t count as an asset
and won't affect Medicaid eligibility
because this form of life insurance does not
have an accumulated cash value. On the
other hand, whole l ife insurance
accumulates a cash value that the owner
can access, so it can be counted as an
asset. That said, Medicaid law exempts
small whole life insurance policies from the
calculation of assets. If the policy's face
value is less than $1,500, then it won't count
as an asset for Medicaid eligibility purposes.
However, if the policy’s face value is more
than $1,500, the cash surrender value
becomes an available asset. For example,
suppose a Medicaid applicant has a whole
life insurance policy with a $1,500 death
benefit and a $700 cash surrender value
(the amount you would get if you cash in
the policy before death). The policy is
exempt and won't be used to determine
the applicant's eligibility for Medicaid.
However, if the death benefit is $1,750 and
the cash value is $700, the cash surrender
value will be counted toward the $2,000
asset limit.

If you have a life insurance policy that may
disqualify you from Medicaid, you have a
few options:

- Surrender the policy and spend down the
cash value.

- Transfer ownership of the policy to your
spouse or to a special needs trust. If you
transfer the policy to your spouse, the
cash value would then be part of the
spouse's community resource allowance.

- Transfer ownership of the policy to a
funeral home. The policy can be used to
pay for your funeral expenses, which is an
exempt asset.

- Take out a loan on the cash value. This
reduces the cash value and the death
benefit, but keeps the policy in place.

 
(Source: Quickguides.org)

Notes To Do

















Monday – you have $200,000
Tuesday – you move into a Nursing 
Home
Wednesday – you give your 
$200,000 to your children
Thursday – you try to qualify for 
Medicaid because you are “poor”!

Assume your state’s average 
Nursing Home monthly cost is 
$5,000
Gift / transfer was $200,000 
Divide the transfer ($200,000) by the 
average NH cost ($5,000) and this 
will give the number of months (40)  
the applicant must WAIT before 
being eligible for Medicaid. 

POOR-ON-PAPER

Notes To Do





ADL
* Eating
* Dressing
* Bathing
* Toileting
* Transferring
* Continence

Indemnity
vs.

Reimbursement

Notes To Do
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EXAMPLE OF POTENTIAL TAX
DEDUCTION OF A Q-LTCI

# Mary (age 61) – $50,000 Adjusted
Gross income (2023) 

# Owns a tax-qualified LTCI - $3,000
(annual premium)

# 10% of Mary’s AGI = $5,000
# Mary has an additional $2,500 of

un-reimbursed medical expenses in
2023. Tax rules allow the owner of
a Q-LTCI to deduct the premiums
as a medical expense (lesser of
actual premium or federally
mandated age-based premium -
$4,770 in her case in 2023)

# $3,000 + $2,500 = $5,500 - $5,000
= $500 (the amount she may
deduct on her IRS form 1040)

Notes To Do

-

.
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An example:

An example:







Example:

What is payable from the policy when the insured dies 10 years later? 



Custom Guarantee (Gen 8)

A Universal Life Insurance Policy Proposal

Prepared for: Agent:

Sample Valued Agent
Male, Age 55 (Based on Nearest Birthday), Preferred Non-Tobacco 1317 W Busch Blvd
Death Benefit: $500,000    Initial DB Option: Level Tampa, FL 33612
Initial Annual Premium: $6,119.17 813-936-9193
1035: $0.00 (Month 1) Non-1035: $0.00 (Month 1)
Riders: Chronic Illness Accelerated Benefit Rider
Rating: None

EXPLANATION OF POLICY PROPOSAL (CONT.)

Date: 9/19/2016 This is a proposal and not a contract, and is not complete without all pages. Page ## of ##
State: FL Version 22.2.220201 w

Because this is a flexible premium policy, you have the option to stop or reduce 
premium payments for a period of time.  Even if this proposal shows premium 
payments for just one year or several years only, North American will continue to 
deduct the cost of insurance and policy expenses from your policy’s account value 
each month.  Depending on actual results, you may need to continue or resume 
premium outlays.  If at any time the account value is not sufficient to cover the 
monthly charges and expenses, and absent an applicable no lapse guarantee, you 
would have to make sufficient premium payments to cover the charges and 
expenses in order to continue coverage.

Surrender Value The surrender value is the amount you receive if you cancel your policy.  Your 
surrender value is equal to:

• your account value;
• minus any outstanding policy loans and loan interest;
• minus surrender charges.

The surrender charge reduces to zero at the end of 20 years.

Processing Changes at Age 100 The normal maturity date for your policy is the policy anniversary nearest your age 
120.  If your policy is in force at age 100, death benefit coverage will continue to age 
120 unless the accrued value of any outstanding loan causes the policy to lapse 
prior to age 120.  Certain changes will occur for the years beyond age 100:

• No mortality or expense charges will be deducted, and no further premium 
payments will be accepted.
• Loan repayments will be accepted, and loan interest will continue to accrue.
• Rider charges, if any, will continue to be assessed.

Accelerated Death Benefit Endorsement Allows for the policy owner to accelerate a portion of the policy’s death benefit if the 
insured is diagnosed with a qualifying illness. The policy owner specifies the amount 
to accelerate up to the maximum allowed. There is no premium or charge for this 
endorsement; however, there is an administrative fee when an accelerated death 
benefit payment is made for the Terminal Illness benefit. Since this benefit is paid 
prior to death, the benefit payment to the policy owner will be discounted from the 
amount accelerated. An election to accelerate benefits will reduce the remaining 
death benefit and account values in the policy. If the policy has a loan balance, a 
portion of the payment will be used to reduce the policy debt. This endorsement 
provides accelerated death benefits for Terminal Illness. The maximum death benefit 
we will accelerate on the policy is $1,000,000.

Page 5 of  10
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Custom Guarantee (Gen 8)

A Universal Life Insurance Policy Proposal

Prepared for: Agent:

Sample Valued Agent
Male, Age 55 (Based on Nearest Birthday), Preferred Non-Tobacco 1317 W Busch Blvd
Death Benefit: $500,000    Initial DB Option: Level Tampa, FL 33612
Initial Annual Premium: $6,119.17 813-936-9193
1035: $0.00 (Month 1) Non-1035: $0.00 (Month 1)
Riders: Chronic Illness Accelerated Benefit Rider
Rating: None

EXPLANATION OF POLICY PROPOSAL (CONT.)

Date: 9/19/2016 This is a proposal and not a contract, and is not complete without all pages. Page ## of ##
State: FL Version 22.2.220201 w

The maximum amount available for election is dependent on the actual Death 
Benefit at the time of election. As shown in the Policy Illustration, the actual Death 
Benefit can vary based on many factors, such as interest credited and the use of 
guaranteed or current charges. Policy Values such as the Net Cash Surrender Value 
and Policy Debt can have an impact on your payment at the time of election. Any 
payment amounts illustrated for accelerated benefits are not guaranteed and can 
only be determined at the time of the actual acceleration of the Death Benefit.

Terminal Illness: The insured qualifies as terminally ill if a physician has certified 
that the insured’s life expectancy is 12 months or less. The minimum Terminal Illness 
benefit election is 10% of the Death Benefit on the Election Date or $100,000, if 
smaller. The maximum Terminal Illness benefit is 75% of the Death Benefit on the 
Election Date or $750,000, if smaller.

The accelerated death benefit payment amount that is received from the Terminal 
Illness benefit is based on the following factors.

1. The benefit discount rate that the Company is required to use at the time 
of election. A higher discount rate results in a lower payment.

2. The insured’s life expectancy used by the Company. The longer the 
Company assumes the insured lives with a Terminal Illness, the lower the 
payment.

Chronic Illness Accelerated Benefit Rider This rider allows for the policy owner to accelerate a portion of the policy’s death 
benefit if the insured is diagnosed with a qualifying illness.  The policy owner 
specifies the amount to accelerate up to the maximum allowed. There is no premium 
or charge for this rider; however, there is an administrative fee when an accelerated 
death benefit payment is made. Since this benefit is paid prior to death, the benefit 
payment to the policy owner will be discounted from the amount accelerated.  An 
election to accelerate benefits will reduce the remaining death benefit and account 
values in the policy.  If the policy has a loan balance, a portion of the payment will be 
used to reduce the policy debt.

Note that if the insured is converting a North American term policy to this universal 
life plan, the Chronic Illness Accelerated Benefit Rider is only available if requested 
by the insured and evidence of insurability is provided.

The insured qualifies as chronically ill if a physician has certified that the insured is 
permanently unable to perform, for at least 90 consecutive days without substantial 
assistance from another person, at least two Activities of Daily Living or suffers from 
severe cognitive impairment.  (Activities of Daily Living include bathing, continence, 
dressing, eating, toileting and transferring.)  The minimum Chronic Illness benefit 
election is 5% of the Death Benefit on the initial Election Date or $75,000, if smaller. 
The maximum Chronic Illness benefit per year is 24% of the Death Benefit on the 
initial Election Date or $240,000, if smaller.
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Tax Advantages for Businesses - Qualified Long Term Care Insurance

Business Type Situation Business Tax Benefit Personal Tax Benefit

C Corporation Business / 501c
organization pays
premium

100% of premium
deductible

Premium is not considered
taxable income; benefits are
income tax free.

S Corporation Business pays premium
for employees and/or
shareholders who
owns less than a 2%
interest.

100% of premium
deductible

Premium is not considered
taxable income; benefits are
income tax free.

Business pays premium
for employees and/or
shareholders who
owns more than a 2%
interest.

Shareholder employee
may deduct 100% of
eligible premium* as an
above-the-line business
expense.

Premium is considered taxable
income; personal deduction may
be taken for business expense
premium not counted as a
business expense, subject to
personal medical threshold.

Partnership Business pays premium
for non-partner
employee

100% of premium
deductible

Premium is not considered
taxable income; benefits are
income tax free.

Business pays premium
for partner not
covered by another
plan through any
employer

100% of eligible premium*
as an above-the-line
business expense.

Premium is included in partner’s
gross income; any benefits are tax
free; personal deduction for
remained of premium subject to
personal medical threshold.

Self-Employed
(Not a C Corp)

Business pays premium
for individual not
covered by an LTC
policy maintained by
his / her spouse’s
employer

100% of eligible premium*
as an above-the-line
business expense.

Personal deduction for remainder
of premium subject to personal
medical threshold.

Notes To Do

* The amount of premium treated as a medical expense as defined in Section 213(d) of the IRC. Eligible
 premiums are based on attained age. See chart on page 40 for specific number for 2016. See also IRS Publication
502 (www/irs.gov).
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only if you
have RC!!

06/2018 Steven D. Lyon 
Endorsements: The Good, The Bad, and the Ugly 

4



06/2018 Steven D. Lyon 
Endorsements: The Good, The Bad, and the Ugly 

5



06/2018 Steven D. Lyon 
Endorsements: The Good, The Bad, and the Ugly 

6



06/2018 Steven D. Lyon 
Endorsements: The Good, The Bad, and the Ugly 

7



06/2018 Steven D. Lyon 
Endorsements: The Good, The Bad, and the Ugly 

8



06/2018 Steven D. Lyon 
Endorsements: The Good, The Bad, and the Ugly 

9



06/2018 Steven D. Lyon 
Endorsements: The Good, The Bad, and the Ugly 

10



06/2018 Steven D. Lyon 
Endorsements: The Good, The Bad, and the Ugly 

11



06/2018 Steven D. Lyon 
Endorsements: The Good, The Bad, and the Ugly 

12



06/2018 Steven D. Lyon 
Endorsements: The Good, The Bad, and the Ugly 

13



06/2018 Steven D. Lyon 
Endorsements: The Good, The Bad, and the Ugly 

14



06/2018 Steven D. Lyon 
Endorsements: The Good, The Bad, and the Ugly 

15



06/2018 Steven D. Lyon 
Endorsements: The Good, The Bad, and the Ugly 

16



06/2018 Steven D. Lyon 
Endorsements: The Good, The Bad, and the Ugly 

17



Made or acquired
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rented
to OR temporarily occupied 

rented
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your

any "family member."

Therefore, all the excluded business situations restored
by this endorsement automatically provide fellow-
employee coverage
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you own, hire or borrow
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The named insured may have coverage for the hiring of an
Independent Contractor that use their own auto, aircraft or watercraft
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Nick’s Brick Oven Pizza, Inc. v. Excelsior
Insurance Company, et al., No. 2008-03856 (Sup. Ct. N.Y.
App. Div. 2009).

"Employee" includes a "leased worker". "Employee" does 
not include a "temporary worker".

Leased worker" means a person leased to you by a labor 
leasing firm under an agreement between you and the labor 
leasing firm, to perform duties related to the conduct of your 
business. "Leased worker" does not include a "temporary worker".

"Temporary worker" means a person who is furnished to you   
to substitute for a permanent "employee" on leave or to meet 
seasonal or short-term workload conditions.
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This exclusion applies only if you are in the business
of manufacturing, distributing, selling, serving or
furnishing alcoholic beverages.
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Laconia Rod and Gun Club v. Hartford Accident and 
Indemnity Company, 459A 2nd 249 (N.H. 1983)

“in the business of” 

“in the
business of” 

American Legion Post #49 v. Jefferson 
Insurance Co. of N.Y., 485A 2nd 293 (N.H. 1984)

“in the business of”

“in
the business of”
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This exclusion applies only if you: 
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,
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This exclusion applies even if the claims against any insured allege 
negligence or other wrongdoing in:
(a) The supervision, hiring, employment, training or monitoring of
others by that insured; or
(b) Providing or failing to provide transportation with respect to any
person that may be under the influence of alcohol;

if the "occurrence" which caused the "bodily injury" or "property 
damage", involved that which is described in Paragraph (1), (2) or (3) 
above

For the purposes of this exclusion, permitting a person to 
bring alcoholic beverages on your premises, for consumption on your 
premises, whether or not a fee is charged or a license is required for 
such activity, is not by itself considered the business of selling, 
serving or furnishing alcoholic beverages.

This exclusion applies even if the claims against any insured allege negligence or other wrongdoing in:
(a) The supervision, hiring, employment, training or monitoring of others by that insured; or
(b) Providing or failing to provide transportation with respect to any person that may be under the 
influence of alcohol; if the "occurrence" which caused the "bodily injury" or "property damage",
involved that which is described in Paragraph (1), (2) or (3) above

This exclusion applies only if you: 

(4) Permit any person to bring any alcoholic beverages on your premises,
for consumption on your premises
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except
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the

ANY

the
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and
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Insureds who are performing work on buildings with EIFS, or whose
products are going to be incorporated into such buildings, should seek
underwriting clarification on the breadth of this endorsement
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general aggregate

general aggregate
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CONTRACTUAL

LIABILITY 
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professional liability

This exclusion does not apply
to

for a party other than an insured
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If we defend an insured against a "suit" and an indemnitee of the
insured is also named as a party to the "suit", we will defend that
indemnitee if all of the following conditions are met:
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6/1/08 $100,000 $500,000 $100,000 None
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“Failure of the Insured to comply with the foregoing shall not
invalidate this policy but in the event of such failure, we will
only be liable to the same extent as we would have been had
the Insured so maintained such policy or policies.”
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Understanding (and
Managing) the Three Big

Government Benefits:
Social Security, Medicare

and Medicaid



LEARNING OBJECTIVES

1. To understand how, and when, Social Security provides various benefits

to qualified beneficiaries.

2. To analyze when is the best time - and the various options - for an eligible

person to select the Social Security Retirement Benefit.

3. To understand the role of various Life and Health insurance products that

can assist at retirement time so an individual (or couple) does not have to

rely simply on the Social Security Retirement Benefit.

4. An overview of the Medicare Program: Who are qualified beneficiaries;

when to enroll; cost to the enrollee; various components, and options?

5. To understand the role of various Health insurance products that can assist

with deductibles, co-pays, or excluded coverage areas found in Medicare.

6. An overview of Medicaid: Who qualifies for benefits; what are the major

qualification rules; and, what are the primary benefits available?

7. The role played by the State and Federal Governments concerning

Medicare and / or Medicaid, as it relates the funding of a Long-Term Care

in a Skilled Nursing setting.

8. Understanding the various life and health insurance products available -

including recent innovations - that can provide for the cost in a Long-Term

Care setting so the beneficiary does not have to rely on the government.
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 Understanding (and Managing) the Three Big Government Benefits

DISCLAIMER

Insurance policy forms, clauses, rules, court decisions, and laws change constantly. Policy forms and underwriting rules vary
from company to company. This outline is intended as a general guideline and may not apply in each and every situation.

For any matters of legal and/or tax issues one should consult with competent counsel or advisor for the matter in question and
in the jurisdiction in question.

This speaker, and any organization for whom this program is conducted shall have neither liability nor responsibility to any
person or entity with respect to any loss or damage alleged to be caused directly or indirectly as a result of the information
contained in this outline.

Notes To Do
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I. SOCIAL SECURITY

A. History and basic intent of the Social Security program

1. Current “key” numbers regarding Social Security

a. Those currently contributing (funding) vs. those receiving a benefit

b. FICA tax rules (see page 4)

(1) Employee

(2) Employers 

(3) Self-employed

2. Who is covered and who is not covered under Social Security - SSA.gov statistics show

that @ 90% of U.S. wage earners are covered under Social Security. Not covered are

some state, county and municipal employees, who are covered by their state-funded

pension plans rather than Social Security. Also, not covered are employees of the U.S.

government who were hired before 1984, the year federal agencies came under the

Social Security umbrella. These longtime federal employees get pensions under the

old Civil Service Retirement System. Railroad employees, who are covered by a

separate pension system that came into being in the 1930s, around the same time

as Social Security. Additionally, foreign nationals who work in the United States for

their home governments or for some international organizations, such as the United

Nations.  Note: a U.S. citizens who works in the United States for foreign

governments — say, an American employed by the French Embassy in Washington

— do pay Social Security taxes and are covered.
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Employee: 6.2% of income (up to $160,200, for 2023... in 2022 it was 147,000) is paid by an employee for Social
Security, plus 1.45% of income (no maximum income limit) for Medicare, or 7.65% total. This ‘tax’ is called FICA
(Federal Insurance Contributions Act).

Employer: 6.2% of income (up to $160,200) is paid by the employer for Social Security, plus 1.45% of income
(no maximum income limit) for Medicare, or 7.65% total.

Self-Employed: A self-employed individual pays both parts of FICA (15.3%)

High Income: Individual/$200K, or married filing jointly/$250K pay an additional .09% - no income limit.

Notes To Do

FICA (Federal Insurance Contributions Act) - The U.S. law that create a payroll tax requiring a

deduction from the paychecks of employees as well as a contribution from employers to fund the

Social Security and Medicare programs. For 2023, the Social Security tax is 6.2% on the first $160,200

of income. Additionally, 1.45%, is deducted for the Medicare Hospital Insurance - enacted in 1966.

There is no income limit on this tax - this provision was enacted in 1994.  

Primary Insurance Amount (PIA) - The benefit a person would receive if he/she elects to begin

receiving retirement benefits at his/her normal retirement age. At this age, the benefit is neither

reduced for early retirement nor increased for delayed retirement.  

Full Retirement Age (FRA) - The age at which a Social Security Retiree can collect their full (100%)

benefit. Their FRA is based on the year their birth. A covered person can begin benefits as early as age

62, but their benefits will be permanently reduced. They could wait as late as age 70, and receive an

8% increase annually, over their FRA elected benefit.  

Cost-of-Living-Adjustments (COLAs) - Social Security and Supplemental Security Income (SSI) benefits

for more than 67 million Americans will increase 8.7% in 2023... the biggest increase in 41 years.

Average Indexed Monthly Earnings (AIME) - Social Security only uses the highest 35-years of earned

income in its calculation. If the person worked over 35 years, the lowest income earning years are

ignored. But, if they worked less than 35 years, then Social Security will use zeros in its calculation. For

instance, if individual only worked 25 years, the AIME formula would include 10 years' worth of zeros.

This is important to understand because it means that workers with shorter careers can wind up

receiving less in Social Security income than workers with longer careers.

Delayed Retirement Credits (DRCs) - Should a Social Security retiree delay their retirement past their

FRA, the benefit will increase (currently 8% annually) until their age 70. This is applicable for individuals

born 1943 and later. There is no DRC increase past age 70, even if they do not elect their benefit.

Windfall Elimination Provision (WEP) - This is applicable to persons that had a “non-covered pension”

(typically a state, local or non-U.S. employers) and did not contribute to Social Security (through FICA).

This provision closed a loophole that allowed these individuals to receive certain Social Security

benefits. Numerous (and complicated) exceptions apply. This became law in 1983.

Government Pension Offset (GPO) - If a person received a pension from a government employer

where Social Security taxes were not paid, some or all of the payment Social Security recipient’s

spouse(s), widow(s), or widower(s) benefit may be offset due to receipt of that pension. Numerous

exception apply.
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Full Retirement Age (FRA) for Social Security

Year of Birth Full Retirement Age Year of Birth Full Retirement Age

Before 1938 Age 65 1955 Age 66 & 2 months

1938 Age 65 & 2 months 1956 Age 66 & 4 months

1939 Age 65 & 4 months 1957 Age 66 & 6 months

1940 Age 65 & 6 months 1958 Age 66 & 8 months

1941 Age 65 & 8 months 1959 Age 66 & 10 months

1942 Age 65 & 10 months 1960 Age 67

1943-1954 Age 66

Notes To Do
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Notes To Do

COLA for 2020 was 1.6%;  2021 was
1.3%; 2022 was 5.9%; 2023 is 8.7%

Social Security Cost of Living Adjustment

will be 8.7% for 2023. This will affect more

than 67 million American that receive

Social Security retirement benefits and / or

Supplemental Security Income (SSI)

benefits.
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B. The Retirement Benefit

1. The potential beneficiary(s) of this benefit

a. Qualifying individual

b. Spouse

c. Divorced spouse

d. Others 

2. How and when to file for this benefit

a. Options

b. Various options for filing

c. Documents needed for filing

3. Taxation of the Social Security benefit received by the recipient, spouse, ex-spouse

or other family members  (upon death - or disability - of the primary recipient) 

a. Federal income tax: For some, the benefit is income tax-free. For others, they

may pay income tax on up to 85% of the benefit. More on this later. 

b. State income tax
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SS Phone # - 800-722-1213
Documents Needed for Filing:

� Social Security number

� Birth Certificate

� W-2 form(s) or self-employ-

ment tax return for last year

� spouse’s birth certificate and

SS number (if applying for

benefits on your work record)

� marriage certificate (if signing

up on a spouse’s record)

� military discharge papers if

you had military service

� children’s birth certificates

and SS numbers (if they are

applying)

� proof of U.S. citizenship or

lawful alien status if you (or a

family member is applying)

were not born in the U.S.

� the name of your bank and

your account number so your

benefits can be directly

deposited into your account

Notes To Do

 

NOTE: the most convenient and hassle free- way to contact the

SSA is to set up an on-line account.

SPOUSE - To qualify, your spouse must have been married to you for at least one year, or be the parent of your

child. A spouse who first becomes entitled to benefits at FRA, or later, may receive an amount equal to 50% of

your PIA (not necessarily your benefit amount). At age 62, your spouse may receive permanently reduced

benefits. As the FRA gradually increases to age 67, the percentage of the worker’s PIA payable to the spouse at

age 62 will gradually decrease to 31½% for people born in 1960 and later. This reduction does not affect the

amount of a future widow(er) benefit.

EX-SPOUSE - Your unmarried divorced spouse may be entitled to benefits starting at age 62 if married to you

for at least 10 years. You must be least age 62 (whether retired or not), or are receiving Social Security disability

benefits. The benefit is not payable if your divorced spouse is remarried unless the marriage is to a person

receiving benefits as a widow, widower, parent, or disabled child. If you are age 62, but not retired, then the

divorced must have occurred at least two years prior before your ex-spouse can receive the benefit. If you were

entitled before the divorce, there is no waiting period.
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4. Retirement Benefit

a. Qualification rules and benefit calculations 

b. The beneficiary (retiree) filing BEFORE their FRA

(1) Calculation of benefits

(a) Reduction in benefits

(2) Options

(3) Can the recipient still have an ‘income’, and if so, how much?

(a) The maximum annual income a pre-FRA retiree can have in

2023 is $21,240. Should the retiree exceed that amount, then

$1 dollar in SS benefit will be withheld for every $2 in gross

earning above that limit. In the year of their FRA (age 66 as an

example), then the maximum gross income for 2023 is

$56,520. Should they exceed that amount, then $1 dollar in

benefit will be withheld for every $3 above that limit. This

applies to all months prior to their birth month. 
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How Much Social Security 

Benefits You Receive Will

Depend on Two Factors:

1) How much you earned over

your working career, and,

2) the age at which you apply

for benefits.

Notes To Do
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c. The beneficiary (retiree) filing AT their FRA

(1) Calculation of benefits

(2) Options 

(3) Can the recipient still have an ‘income’, and if so, how much?

(a) The is no current (nor future) income limitation for a retiree

should they wait to file at their FRA.
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Notes To Do

 

What is the Maximum Monthly

SS Benefit in 2023 for a person

that delayed their filing until

their Full Retirement Age?

$3,627. 

The average monthly Social Security benefit for all retired

workers in 2023 is estimated to be $1,827, an increase of $146

from 2022 ($1,681).

(Source: SSA.gov)

Page 12Rev. 08/01/2023



 Understanding (and Managing) the Three Big Government Benefits

d. The beneficiary (retiree) filing AFTER their FRA

(1) Calculation of benefits

(a) Delayed Retirement Credits

(2) Options

(3) Can the recipient still have an ‘income’, and if so, is there a limit? 

(a) As with filing at FRA, there is no income limitation for the

retiree that delays filing past their FRA.

       Source: Social Security Adm (2021)
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___________________________________________________________________________________
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e. Potential benefits for the spouse of a qualifying Social Security retirement

beneficiary 

(1) Key ‘spouse’ rules, exceptions and definitions

(a) Must be married to the beneficiary / retiree at least one year,

or be the parent of your child.

(b) Election can be made at 62, but if so, benefits will be

permanently reduced. If elected at FRA, then no reduction.

(c) If the spouse is also insured for a retirement benefit, that

benefit will be paid, plus a spouse’s benefit limited to the

excess (if any) by which 50% of your PIA exceeds his or her

own PIA. This excess is reduced if the spouse’s benefit starts

before the FRA. The spouse’s benefit is then added to his or

her own retirement benefit.

f. Potential benefits for the ‘ex-spouse’ of a qualifying Social Security

retirement beneficiary

(1) Key ‘ex-spouse’ rules, exceptions and definitions

(a) Earliest eligibility filing is age 62 for the ex-spouse. The other

spouse (beneficiary / retiree), must be at least age 62. It is not

required that they be retired.

(b) They must have been married at least 10 years. Not payable

if the ex-spouse is now remarried (exception exist).
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Notes To Do

A spouse who is caring for

your eligible child is entitled

to an amount equal to 50% of

your PIA. The eligible child

must be under age 16 (or any

age, if disabled before age

22). In this case, no reduction

is made because of the

spouse’s age.

Concerning Potential Benefits

for the Ex-Spouse: If the ex-

spouse is age 62 or older, but

not retired, then the divorce

must have occurred at least

two years ago before the

divorced spouse can receive

the benefit. If they were

entitled before the divorce,

there is no waiting.
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g. Potential benefits for dependent family members of a qualifying Social

Security retirement beneficiary

(1) Key ‘family member’ rules, exceptions and definitions

C. Social Security’s Death Benefit provision 

(1) Definition of family member

(2) Who is eligible

(3) What is the potential payout and for how long

D. Social Security’s Disability Benefit provision

(1) Definition of ‘disability’

(2) Who is eligible

(3) What is the potential payout and for how long
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Notes To Do
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E. Sustainability of the Social Security Retirement payout in the future

1. Data and facts

2. Are there potential solutions? If so, what are the options?

a. Reduce benefits to match income from payroll taxes. 

b. Increase payroll taxes in order to pay the current level of benefits or higher.

Currently, income is taxed at 12.4% (6.2% each for the employer and the

employee) and income above $160,200 (2023) is not taxed at all. Options are:

1) increasing the tax; 2) remove the income ceiling on taxable income, or; 3)

both.

c. Change the retirement age (and options) to delay when people can start

collecting benefits.

d. Reduce or eliminate benefits for wealthy retirees.

e. Privatize the program and let workers invest their payroll taxes themselves. 
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Notes To Do

Observation: Conduct a Google Search for ‘Sustainability of Social Security’ and you will find

numerous articles by supposed “knowledgeable individuals”. Some write that the program is

“going broke and the younger generation will not collect a dime”. Others state the program

will be corrected by Congress in the near future and be around forever. 
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F. Insurance products and what they can provide in the way of Social Security replacement or

coordination. And remember, when it come to your retirement ‘money’, it is what you keep,

not just what you make! So don’t forget about taxes.

1. Remember the comments about “federal income taxes and your Social Security

benefit”? Please see the text concerning taxation on page 22.

a. What is NOT counted as income? Income from your (or a spouse’s): Roth IRA;

Life Insurance Cash Value; Principle from an Annuity.

2. Annuities

a. Advantages / Disadvantages

b. Tax rules regarding annuities

(1) Any money distributed from a Non-Qualified Annuity is considered

LIFO. Last-In (the earned interest) is distributed First-Out. Thus, the

earned interest will be the 1st dollars out of the contract and subject

to ordinary income tax. The paid-premiums will be Last Out, and free

of any taxation. This rule is the same whether it is paid to the

annuitant, or a beneficiary after the death of the annuitant.

c. Product options 

3. Life insurance

a. Advantages / Disadvantages

b. Tax rules regarding life insurance

(1) A paid death benefit is income tax-free to the beneficiary (minor

exceptions apply)

(2) Any money distributed from the contract’s cash value is FIFO. First-In

(paid premiums) are distributed first - thus the paid premiums (which

are never tax deductible) are return first - and income tax free.

c. Product options

4. Qualified retirement plans (401-k, IRA, SEP, ROTH, etc.) 
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Notes To Do

� Social Security is the major source of income for most of the elderly.

� Among elderly Social Security beneficiaries, 48% of married couples and 69% of unmarried persons

receive 50% or more of their income from Social Security. 

� Among elderly Social Security beneficiaries, 21% of married couples and about 44% of unmarried

persons rely on Social Security for 90% or more of their income. 

� Nearly nine out of ten individuals age 65 and older receive Social Security benefits.

Source: https://www.ssa.gov/news/press/factsheets/basicfact-alt.pdf - (2018 data)

“66% of seniors believe that Social Security will be their primary source of income over the course of their

retirement”, according to a new Transamerica study1

“One thing many people fail to realize about Social Security is that it's not designed to sustain seniors in the

absence of other income, nor is it meant to constitute the bulk of one's financial resources. In reality, those

benefits will only replace about 40% of the average earner's pre-retirement income. Most folks, however, need

roughly twice that amount to live comfortably once they retire. The fact that two-thirds of seniors are

depending so heavily on Social Security therefore paints a rather ominous picture about their prospects,

especially since future cuts in benefits aren't off the table.”2

1
  https://www.transamericacenter.org/docs/default-source/retirees-survey/tcrs2018_sr_retirees_survey_financially_faring.pdf

2 
https://www.fool.com/retirement/2019/01/09/social-security-is-66-of-retirees-primary-source-o.aspx
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Notes To Do

Using an Annuity for Retirement Income and Long-Term Care Benefit (If Needed) 

annuity / l

� Action: Transfer 401(k) (roll-over) assets into

an individual IRA for future income plus Long-

Term Care benefits, if needed.

� Company: American Equity Investment Life

� Product: Choice Series 10 MVA

� Single Premium: $250,000

� Medically Underwritten: No

� Contract Value - 10 years: $359,996

� Annual Income: $24,400

� Strategy: Volatility Control Annual Point-to-

Point Spread Index Strategy - 10 

� Fee: Spread Rate - 1.25%

� Rider (Fee): Lifetime Income Benefit -

1.00%

Historical Comparison / Rate of Return:

Long-Term Care Benefit: If a single life contract is elected, and Jack cannot perform 2 of 6 Activities

of Daily Living (ADL), or Cognitive Impairment, the income doubles. If a dual life contract is elected, and

either Jack or Rebecca qualifies as above, the income increase by 1½ times. 

Worse 10 Years Most Recent 10 Years Best 10 Years

3.56% 4.66% 4.74%
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Notes To Do
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Notes To Do

What is an IRS Section 1035 Exchange?

A 1035 Exchange is a provision in the tax code which allows the policy owner of a life insurance

contract, annuity (but only one that is non-qualified), or an endowment, to transfer funds from the old

contract to a new contract, on a tax-favored basis. 

How does a 1035 Exchange work? If all the surrender proceeds from the original policy are transferred

into the new contract - and there are no outstanding loans on the original policy - there will be no tax

on the gain in the original policy at the time of exchange. The tax on the gain is deferred to a later date.

If the policy is surrendered without a 1035 Exchange, the gain from the original life insurance contract

will be taxed as ordinary income (not capital gains).

Example #1: A life contract’s cash value is $200,000 and $125,000 is the total premiums that have been

paid. If it is surrendered, the owner would be looking at a $75,000 gain, subject to ordinary tax. 

Example #2: Instead of surrendering the contract above, the owner conducted a 1035 Exchange from

the life contract to a new annuity (or a new life contract). All gains from the old life contract would be

deferred until funds are withdrawn from the new contract. If the new contract is an annuity, then

distributions are taxed at LIFO. If the new contract is another life policy - then FIFO.
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Notes To Do
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Notes To Do

The Tax Rules Regarding Your

Qualified Money (401-k, IRA, etc.)

- Contributions are income tax-

deductible when made to a

qualified account

- The total account grows tax-

deferred, until received 

- 100% of withdrawals are subject

to ordinary income when receive,

plus penalty if taken prior to age

59½ (exceptions do exist) 

- Some minimum amount must be

taken at age 70½ (exceptions do

exist) 
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II. MEDICARE 

A. Overview

1. Basic intent

2. Qualified beneficiaries

a. Qualification rules

(1) At Age 65

(2) Other than at Age 65 - Lou Gehrig’s Disease, end-stage renal, 24

months qualified as Social Security disabled.  

3. How and when to file for Medicare
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Notes To Do

Medicare was created in 1965 when people age 65 and over

found it virtually impossible to get private health insurance

coverage. Medicare has made access to health care a universal

right for Americans once they reach age 65. This has helped

improve the health and longevity of older Americans.

However, the program was created during an era when the big

financial worry was that an illness might put someone in the

hospital and generate huge bills. This was a period before the

widespread use of prescription drugs to combat illness. The basic

design of the Medicare program was modeled on the private

insurance system in place in the 1960s.
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B. Coverage Parts and how they work

1. Part A - Hospital Insurance

a. Where is it available for a Medicare beneficiary

b. What if the beneficiary is still working

c. Cost of Part A to the Medicare beneficiary

(1) There is no cost for Part A if the beneficiary is qualified

(2) If you are not a ‘qualified Medicare beneficiary’, then there will be

a monthly cost for Part A. See corresponding page for information.

d. Coverage / Deductibles and co-pays of Part A

e. What about care in a Skilled-Nursing Facility? Medicare only provides paid-

care as per the “rehabilitation rules”.

 

Medicare’s payout facts concerning a Long-Term Care need:

1. The beneficiary must be confined to a hospital for 3 consecutive days.
2. Based on a ‘medical treatment plan’, the beneficiary must enter an

approved Medicare facility (and receive SKILLED care) within 30 days of
the original hospital discharge

3. Approved rehabilitation must be provided ... and accepted by the patient.
3. If approved, Medicare will pay 100% of the cost for the first 20 days.
4. For Medicare’s payment to continue, the beneficiary must “continually be

improving”.
5. If the beneficiary continues to meet all requirements after the first 20 days,

Medicare continues to pay, but there is then a $200.00 daily deductible
(2023) until day 100, then Medicare pays nothing.

  NOTE: The above are Federal numbers and Federal rules. They do no
vary by state.
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Notes To Do

Most people do not pay a monthly premium for Part A (sometimes called "premium-free Part A").

If the person (or their spouse) paid Medicare taxes for at least 40 quarters of work (10 years), they

qualify for no-cost Part A. If a person has to buy Part A, the cost is up to $506 each month. If they paid

Medicare taxes for less than 30 quarters, the standard Part A premium is $506. If they paid Medicare

taxes for 30-39 quarters, the standard Part A premium is $278. (Note: figures shown are 2023 cost)

� Part A (Hospital Insurance) 

- In-Patient Hospital Care: In 2023, after a $1,600.00 deductible, Medicare pays all “reasonable

and approved expenses” of a hospital stay for the first 60 days of each “benefit period”. The

following also applies per “benefit period” in 2022:

* Days 1- 60, insured pays $0 coinsurance

* Days 61-90, there is a $400 daily co-payment paid by the insured

* Day 91 and beyond, there is a daily co-pay of $800 for each “lifetime reserve day.” Lifetime

reserve days are additional days that Medicare will pay beyond 90 days, with a maximum

of 60 reserve days per lifetime.

* The patient bears the expense of all costs beyond lifetime reserve days.

* NOTE: A “benefit period” begins the day the beneficiary is admitted as an inpatient to a

hospital or skilled nursing facility. The benefit period ends when one has not received any

inpatient care for 60 days in a row. A new admission as an inpatient begins a new benefit

period. There is no limit to the number of benefit periods.

- Skilled Nursing Facility Care: To qualify, the patient must have been hospitalized for at least

3 days. He/she must then enter the Medicare approved facility for medically-approved

rehabilitation within 30 days after being discharged from the hospital. 

* Medicare pays 100% of approved charges for the first 20 days in a benefit period.

* From day 21 through day 100 the patient pays $200.00 per day in a benefit period, as a co-

payment (2023).

* For Medicare to provide this care, the patient must be ‘continually improving’ from a

medical / rehabilitation standpoint.

- Home Health Care: Primary in-home rehabilitation services and certain other medical test and

observations as per a physician’s treatment plan.

- Hospice: The physician for the hospice and patient’s regular physician (if they have one) certify

that the patient is terminally ill (with a life expectancy of 6 months or less). The patient accepts

palliative care (for comfort) instead of care to cure your illness.
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2. Part B - Medical Insurance

a. Where is it available for a Medicare beneficiary, and what does it cost

(1) Part B is optional. If elected, the monthly premium paid by the

beneficiary varies, but generally will be $164.90 per month in 2023.

Persons who fail to qualify for Part A can still receive Part B benefits.

These benefits are generally provided as per a $226.00 annual

deductible (2023 - only one per year). 

b. What if the beneficiary is still working

(1) Coordinates with group insurance. Specific rules concerning a group

with 20 or more employees, making that coverage primary.

c. Cost for Part B to the Medicare beneficiary

(1) Additional premium for higher income individual / and couples. Go

to this site to see the income rules and additional Part B Premiums:

https://www.medicare.gov/your-medicare-costs/medicare-costs-at

-a-glance
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Notes To Do

Part B (Medical Insurance)

* Services are provided on an 80/20 coinsurance basis, plus

the annual deducible (only one deductible per calendar

year). There is no “stop-loss” on the patient’s 20% part of

the co-insurance.

* Medical Expenses (Doctor’s services)

* Home Health Care

* Out-patient Care

Medicare Part B covers 2 types of services:

� Medically necessary services: Services or supplies that are

needed to diagnose or treat your medical condition and

that meet accepted standards of medical practice.

� Preventive services: Health care to prevent illness (like the

flu) or detect it at an early stage, when treatment is most

likely to work best.

You pay nothing for most preventive services if you get the

services from a health care provider who accepts Assignment.

Part B covers things like: 

- Clinical research; 

- Ambulance services; 

- Durable medical equipment (DME); 

- Mental health (inpatient, outpatient, partial hospit-

alization); 

- Getting a second opinion before surgery; 

- Limited outpatient prescription drugs

Source: Medicare Website
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3. Part C - Medicare Advantage Plans

a. Enacted in to Federal law in 1985, Part C replaces original Medicare Part A

and Part B, but will provide the came coverage. For most visits, only the

Medicare Advantage Card is needed. Medicare DOES NOT pay for the medical

service. The cost for the medical services are paid by the Part C carrier.

(1) Part C plans are sold by commercial insurance carriers, but regulated

by the federal government

b. Medicare Advantage Plans may offer extra coverage, such as vision, hearing,

dental, gym memberships, and/or health and wellness programs. 

c. When is Part C generally better for a Medicare beneficiary than a

Supplement? The key questions ... does the patient’s physician’s accept Part

C and what is the over-all cost difference.

d. What if the beneficiary is still working?

e. Many Advantage Plans include Medicare prescription drug coverage (Part D).

If so, there is no need to purchase a Part D. Additionally, there is no need to

purchase a Medicare Supplement Plan.

f. Cost for Part C

(1) Some plans in certain locations are ‘no cost’.

(2) The beneficiary still pays the Part B Medicare monthly cost ...

generally $164.90 per month (2023).

g. If a beneficiary decides to sign up for a Medicare Advantage plan, they may

enroll between Oct. 15 and Dec. 7 – the period known as Medicare Annual

Election Period – in order for your coverage to start the first of the following

year. (Original Medicare has separate enrollment periods for beneficiaries

who aren't automatically enrolled.)
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The Pros and Cons of Original Medicare vs. Medicare Advantage if ...

� You take prescription drugs. As stated, Original Medicare doesn't cover prescriptions unless you enroll

in stand-alone Medicare. (The average monthly cost of Part D is @ $42 in 2023). By contrast, about 82

percent of Medicare Advantage plans include prescription drug coverage, according to the Kaiser Family

Foundation, a nonprofit, nonpartisan research institute. In some cases your monthly premium will

exceed the amount you'd pay for Medicare Part D.

� You want a cap on your out-of-pocket health spending. Original Medicare has no out-of-pocket

maximum. You keep paying a portion of the cost of services as you use them. Medicare Advantage plans,

by law, have an out-of-pocket maximum of no more than $6,700 per year (2023), although plans can

choose to have a lower out-of-pocket maximum. Once you hit that limit, the plan pays for all covered

expenses.

� You want an alternative to enhancing your Medicare coverage with private "Medigap" (Medicare

Supplement) insurance. Medigap plans cover or help cover certain deductibles, coinsurance and

out-of-pocket costs of Original Medicare. Some Medicare Advantage plans, but certainly not all, will be

more cost-effective than adding Medigap coverage to Original Medicare. Scrutinize the plan details if this

is your reason for considering Medicare Advantage.

� You want an alternative to the 20 percent coinsurance charged by Original Medicare for most services.

Medicare Advantage plans structure costs differently and have an out-of-pocket maximum, which limits

how much you’re required to spend on your medical care each year.

� You want coverage for vision and dental. Original Medicare doesn't cover these services. Certain

Medicare Advantage plans do.

� You want the broadest possible choice in doctors and other medical providers. More providers accept

Original Medicare than private Medicare Advantage insurance. Private insurance plans tend to be

restricted to a specific network, like a Health Maintenance Organization network. If you travel frequently,

you may want to consider staying with Original Medicare for this reason.

� You want maximum flexibility when seeking medical specialists. Under Original Medicare, you don't

need prior authorization from a primary care doctor to see a specialist, whereas Medicare Advantage

plans that are designated HMOs could require you to see a primary care doctor first. Preferred Provider

Organization plans may allow you to see a specialist without a referral, but seeing an out-of-network

doctor or specialist would cost you more. Most Medicare Advantage plans are either HMOs or PPOs.

� You're still employed and covered by your employer. You might end up paying an unnecessary premium

for Medicare Advantage or could lose your employer-provided coverage. Check with your human

resources department and the Social Security Administration for specifics.

� You have employer-sponsored retiree health benefits that supplement Original Medicare. These

benefits wouldn't help with Medicare Advantage, so check with your human resources department

before signing up for a Medicare Advantage plan.

� You qualify for Medicaid or a Medicare Savings Program. Low-income Medicare beneficiaries have other

options and should contact their state Medicaid office.

NOTE: Because of government regulation, Medicare Advantage premiums are not influenced by age, health

status or the method by which a consumer signs up (through a licensed insurance agent, for example, or

directly through an insurer). Monthly cost – and plan availability – varies from county to county.

Source: U.S. News and World Report
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https://www.medicare.gov/sign-up-change-plans/types-of-medicare-health-plans/things-to-know-about-medicare-advantage-plans
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4. Part D - Outpatient Prescription Drug Plans

a. A brief history and how it works

(1) The Medicare Prescription Drug, Improvement, and Modernization

Act was passed on December 8, 2003. Also known as the Medical

Reform Act, it established a voluntary drug benefit for Medicare

beneficiaries and created a new Medicare Part D.

(2) Medicare Part D Prescription Drug plans are government sponsored

insurance policies, but issued by commercial insurance companies.

They are designed to help protect the Medicare Beneficiary against

the ever-rising costs of prescription drugs. Anyone with Medicare

Part A or Part B could purchase a prescription drug benefit plan

through private insurance companies beginning on November 15,

2005. 

b. What if the beneficiary is still working

c. Formulary

(1) A Medicare Part D drug list (Formulary) is a list of drugs covered by a

plan. Formularies are developed to meet the needs of most members

of that plan  based on the most commonly prescribed drugs, including

certain prescription drugs that Medicare requires to be covered. The 

Medicare Part D formulary is approved by Medicare and updated

throughout the plan year, and may change if:

(a) The plan no longer covers a drug; a new drug is added; a drug

is moved to a different cost-sharing tier; a  Prior Authorization,

Step Therapy restriction or Quantity Limit has been added, or

changed for a drug; and, a drug is removed from the market.

d. Cost of Part D to the beneficiary

(1) The premium will vary by the prescription drug plan purchased and

one’s income as reported on your IRS tax return from 2 years ago and

last year. Higher income consumers may pay more per month, similar

in many respects to that of Part B Medicare. See the site shown on

page 41 for potential additional premiums.
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The national average monthly cost of Part D is @ $42.00 
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C. Medicare Supplement Insurance

1. Overview: (from Medicare.gov website) Medigap policies are standardized. Every Medigap

policy must follow federal and state laws designed to protect you, and it must be clearly

identified as "Medicare Supplement Insurance." Insurance companies can sell you only a

"standardized" policy identified in most states by letters. All policies offer the same basic

Benefits but some offer additional benefits, so you can choose which one meets your

needs. Note: In Massachusetts, Minnesota, and Wisconsin, Medigap policies are

standardized in a different way. See Medicare.gov for details

2. Each insurance company decides which Medigap policies it wants to sell, although state

laws might affect which ones they offer. Insurance companies that sell Medigap policies:

a. Don't have to offer every Medigap plan

b. Must offer Medigap Plan A if they offer any Medigap policy

c. Must also offer Plan C or Plan F if they offer any plan

3. Cost - the monthly premiums vary by carrier and by state

4. Pros / cons for Medicare Supplement (see also pages 47 & 48)
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Medicare Advantage vs. Medicare Supplement Insurance Plans (eHealthInsurance.com)

While Original Medicare (Part A and Part B) covers many health-care expenses, it doesn’t cover everything. Even

with covered health-cares services, beneficiaries are still responsible for a number of co-payments and

deductibles, which can easily add up. In addition, Medicare Part A and Part B also don’t cover certain benefits,

such as routine vision and dental, prescription drugs, or overseas emergency health coverage. If all you have is

Original Medicare, you’ll need to pay for these costs out-of-pocket. As a result, many people with Medicare

enroll in two types of plans to cover these gaps in coverage. (Article continued on the next page)

Medicare supplement plans are changing: What you need to know

Gail Marks-Jarvis (September 19, 2018)

CHICAGO (Reuters) - If you are buying a Medicare

supplemental policy in the United States, make sure you

choose your insurance carefully over the next few

months. At the end of 2019, the doors will close on Plan

F, which is considered the Cadillac plan of supplemental

insurance policies known as Medigap. Designed for

people who do not like healthcare cost surprises, it is the

most popular of supplemental plans used to pay for

services that Medicare does not cover. But unless prices

increase significantly, the existing Plan G may be a better

deal. The government is cutting off access to Plan F for

new Medicare enrollees to control costs. 

Insurance experts expect Plan G to become the new

draw for people wanting the most coverage without

surprises. Although Plan F is the most expensive option,

retirees pay top dollar because they can go to any doctor

or hospital that accepts Medicare patients. There is no

surprise bill afterward – no deductible, co-payments or

coinsurance. 

Participants already in Plan F when the doors close at the

end of next year will be able to stick with the plan. But if

you turn 65 any time after the beginning of 2020, you will

not be able to buy Plan F. In addition, if you are in

Medicare now and buy a Medicare Advantage plan or

another Medigap insurance plan, switching after Jan. 1,

2020 could be difficult. Most states allow insurance

companies to screen for conditions ranging from

diabetes to heart attacks and cancer. On that basis, you

could be turned away from Plan F or face high premiums.

Plan G is currently identical to Plan F except for the $183

deductible participants must pay at the beginning of the

year. Rates differ by state and insurance company, but

the national average for Plan F premiums is $185.96 a

month, compared with $155.70 for Plan G, said Kris

Schneider, vice president of consumer and carrier

engagement for AON Retiree Health Solutions. 

“Buying G is a no-brainer,” said Jeff Goldman, an

insurance agent at G.M. Goldman & Associates in Skokie,

Illinois. “You save about $350 a year on premiums, so it

makes no sense to buy F to cover the $183 deductible.”

Lower costs have been drawing an increasing number of

Medigap customers into Plan G in the last three years –

about 37 percent of new enrollees versus 53 percent in

Plan F, according to CSG Actuarial. Experts are not sure

what will happen to costs once insurance companies see

the effects of the 2020 changes. Some expect Plan G

rates to jump because under Medicare rules, the plan

must accept new enrollees regardless of health

conditions. Others estimate Plan F premiums to soar

because new healthy 65-year-olds will no longer come

into the plan, resulting in an older, sicker pool of people

to cover. 

“I see no way around Plan F rates continually increasing,

perhaps exponentially after 2026,” said Adam Wasmund,

chief marketing officer of Jack Schoeder & Associates,

which advises health insurance brokers. There will be

more clarity as state regulators approve rates and

insurance companies examine the claims of participants

in both Plan F and Plan G. But Wasmund is concerned

that the federal government could raise Plan G

deductibles in an attempt to curb more Medicare usage

in the future. “Could the deductible be $200, $1,000 or

$2,000?” said Wasmund. “Who’s to say what the

government will do?”

Page 51Rev. 08/01/2023



 Understanding (and Managing) the Three Big Government Benefits

There are two options commonly used to replace or

supplement Original Medicare. One option, called

Medicare Advantage plans, are an alternative way to get

Original Medicare.  The other option, Medicare

Supplement (or Medigap) insurance plans work alongside

your Original Medicare coverage. These plans have

significant differences when it comes to costs, benefits,

and how they work. It’s important to understand these

differences as you review your Medicare coverage

options.

Advantages vs. Disadvatages: Medicare Supplement

insurance plans work with Original Medicare, Part A and

Part B, and may help pay for certain costs that Original

Medicare doesn’t cover. These plans don’t provide stand-

alone coverage; you need to remain enrolled in Part A

and Part B for your hospital and medical coverage. If you

need prescription drug coverage, you’d get it through a

Medicare Prescription Drug Plan, not a Medicare

Supplement insurance plan. When you buy a Medicare

Supplement insurance plan, you are still enrolled in

Original Medicare, Part A and Part B. Medicare pays for

your health-care bills primarily, while the Medigap plan

simply covers certain cost-sharing expenses required by

Medicare, such as copayments or deductibles. In

addition, Medigap insurance plans may help with other

costs that Original Medicare doesn’t cover, such

as Medicare Part B excess charges or emergency medical

coverage when you’re traveling outside of the country.

Keep in mind that Medicare Supplement insurance plans

can only be used to pay for Original Medicare costs; they

can’t be used with Medicare Advantage plans.In contrast,

Medicare Advantage plans are an alternative to Original

Medicare. If you enroll in a Medicare Advantage plan,

you’re still in the Medicare program. However, you’ll get

your Medicare benefits through your Medicare

Advantage plan, instead of through the federally

administered program, and the Medicare Advantage plan

replaces your Original Medicare coverage. To enroll in a

Medicare Advantage plan, you must: A) have Original

Medicare, Parts A and Part B; B)Live in the service area of

the Medicare Advantage plan you’re considering; C) Not

have end-stage renal disease (with some exceptions).

Medicare Advantage plans must provide the same level

of coverage as Original Medicare, with the exception of

hospice care (which is still covered by Part A). Some plans

may also cover additional benefits that Original Medicare

doesn’t cover, such as routine vision and/or dental,

health wellness programs, and prescription drugs.

Medicare Supplement insurance plan benefits: There

are 10 Medigap insurance plans available in most states,

and each plan type is designed by a different letter (for

example, Plan A). Coverage is standardized across each

plan letter, which means you’ll get the same basic benefits

for Medicare Supplement coverage within the same letter

category, no matter which insurance company you

purchase from. However, even if basic benefits are the

same across plans of the same letter category, premium

costs may vary by insurance company and location. If you

live in Massachusetts, Minnesota, or Wisconsin, keep in

mind that these three states standardize their Medigap

plans differently from the rest of the country. Medigap

plans cover out-of-pocket costs not covered by Original

Medicare, such as copayments, coinsurance, and

deductibles. Some plans may help pay for other benefits

Original Medicare doesn’t cover, such as emergency health

coverage outside of the country or the first three pints of

blood. Medigap plans don’t include prescription drug

benefits. If you don’t already have creditable prescription

drug coverage (coverage that is at least as good as the Part

D benefit), you should consider buying a separate stand-

alone Medicare Part D Prescription Drug Plan to cover the

costs of your prescription medications. Also, Medicare

Supplement insurance plans generally don’t offer extra

benefits like routine dental, vision, or hearing coverage

beyond what’s already covered by Medicare.

Medicare Advantage Plan Benefits: Private insurance

companies have a bit more flexibility in designing

Medicare Advantage plans, so you’ll find more differences

between plans. This means you need to be more careful

comparing plan options to make sure you don’t overlook

anything. As mentioned, Medicare Advantage plans give

you the opportunity to get coverage for benefits beyond

Original Medicare. This may include routine vision and

dental, hearing, and health wellness programs. Normally,

under Original Medicare, you’d pay for these services out

of pocket unless you have other insurance. Another

benefit of Medicare Part C is that many of these plans also

include Medicare Part D prescription drug coverage as part

of the plan coverage. Also known as Medicare Advantage

Prescription Drug plans, these plans give you the

convenience of having all of your Medicare benefits

administered through a single plan. If you enroll in a

Medicare Advantage Prescription Drug plan, you will not

need to enroll in an additional Medicare Prescription Drug

Plan. In fact, if you are enrolled in a Medicare Advantage

plan that includes prescription coverage and also enroll in

a stand-alone Medicare Prescription Drug Plan, you could

be automatically dis-enrolled from your Medicare

Advantage plan.

Page 52Rev. 08/01/2023



 Understanding (and Managing) the Three Big Government Benefits

D. Enrollment periods and potential late-enrollment penalties

E. Insurance products and what they can coordinate with Medicare, or fill-in the gaps, or even

provide coverage when an exclusion exist

1. Medicare Supplement Insurance

2. Medicare Advantage Plans (Part C)

3. Travel Insurance (Foreign Travel) - CAUTION: Medicare Parts A, B & D severely limits or

EXCLUDES medical situations when traveling outside the U. S.
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� Initial enrollment - Most people become eligible for Medicare when

they turn age 65. They can enroll anytime between their age 64 years

8 months and 65 years 3 months, and no penalty will be incurred.

� Open Enrollment - Open enrollment generally runs from October 15 to

December 7. During the annual enrollment period (AEP) a person can

make changes to various aspects of their coverage. They can also switch

from Original Medicare to Medicare Advantage, or vice versa.

� Late enrollees - A person eligible for Medicare Part B that did not sign

up during their initial enrollment period may have a late-enrollment

penalty, depending on their situation. The monthly premium may go up

10% for each full 12-month period that they went through without Part

B coverage after their initial enrollment period ended.

� Penalties for Part D - Medicare calculates the penalty by multiplying 1%

of the "national base beneficiary premium" (@$42.00 in 2023) times

the number of full, uncovered months the beneficiary did not have Part

D, or creditable coverage. The monthly premium is rounded to the

nearest $.10 and added to their monthly Part D premium.

� Exceptions for late enrollment - There are numerous exceptions to a

‘late enrollment penalty’ for either Part B, Part D, or both. There is a

form concerning this process that can be found on the Medicare.gov

site. There is also a form for an appeal.

Please review the well written article concerning foreign travel

issues and the Medicare covered individual. It’s title - A Medicare

Enrollees Guide to Travel Coverage - pretty much says it all:

www.medicareresources.org/blog/2019/02/10/a-medicare-enrollees

-guide-to-travel-coverage/
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III. MEDICAID 

A. Overview 

1. History and basic intent - Authorized by Title XIX of the Social Security Act, Medicaid was

signed into law in 1965, alongside Medicare. All states, the District of Columbia, and the

U.S. territories have Medicaid programs designed to provide health coverage for

low-income people. Although the Federal government establishes certain parameters for

all states to follow, each state administers their Medicaid program differently, resulting

in variations in Medicaid coverage across the country.

2. Who it helps? - 74.5 million Americans in 2022 in the big three health areas for qualifying

beneficiaries: 1) Medical care; 2) CHIP (Children Health Insurance Plan), and; 3) Skilled

Nursing Care.

3. Medicaid Waivers - see a brief summary concerning the topic of “Medicaid Waivers” on

page 52 and the latest map on page 53.

B. Medical

1. Cost to the beneficiary - it’s cost is based on income of the individual or family. Households

with incomes up to 138% of the federal poverty level can generally qualify ($16,394 a year

for an individual or $33,534 for a family of four).

C. Skilled Nursing Facilities

1. An Interesting statistic - 9% of all Medicaid beneficiaries are residents of a Skilled-Nursing

facility. However, they accounted for 53% of all Medicaid expenditures in 2020. (Source:

KFF.org) 

2. Payments for a qualifying Medicaid beneficiary

a. Cost to the beneficiary - based on income and assets
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Medicaid - An Overview ... and Potential Changes

Medicaid, a federal/state partnership with shared

authority and financing, is a health insurance

program for low-income individuals, children, their

parents, the elderly and people with disabilities.

Medicaid pays for health care for more than 74.5

million people nationally. Although participation is

optional, all 50 states participate in the Medicaid

program. Primary, Medicaid provides health care

(and its cost) for people that qualify - primarily low

income. There are three broad groups: 1) Medical

Care; 2) CHIP (Children Health Insurance Plan), and;

3) Skilled Nursing Care. Other provisions also apply.

While eligibility for Medicaid benefits varies widely

among the states, all states must meet federal

minimum requirements, but they have options for

expanding Medicaid beyond the minimum federal

guidelines.

States are considering the costs and benefits of

expansion, and whether or not to pursue expansion

through what is known as a costs, expanding

coverage or improving care for certain target groups.

With this waiver, a state can provide services to their

residents Section 1115 Waiver. Recent changes may

affect enhanced federal financing for expansion

populations, conditions for eligibility, and enrollment

and renewal procedure. A Medicaid waiver

(Expansion) is a provision in the Medicaid law which

allows the federal government to waive rules that

usually apply to the Medicaid program. 

The intention is to allow individual states to

accomplish certain goals, such as reducing costs,

expanding coverage or improving care for certain

target groups. With this waiver, a state can provide

services to their residents that wouldn’t usually be

covered by Medicaid. For instance, in-home care for

people who would otherwise have to go into long-

term institutional care.

There are three types of Medicaid waiver, all of which

have different purposes.

1. HCBS waiver: Also known as a Section 1915(c)

waiver, this kind of waiver is designed to allow states

to provide home and community-based services

(HCBS) to people in need of long-term care. This

means they can stay in their own home or a

community setting (such as a relative’s home or a

supported living community) instead of going into a

nursing facility.

2. Freedom of choice waiver: A Section 1915(b), or

“freedom of choice,” waiver lets states provide care

via managed care delivery systems, thus limiting the

individual’s ability to choose their own providers.

3. Research and demonstration waiver: Otherwise

referred to as a Section 1115 waiver, this lets states

test out new approaches to delivering Medicaid care

and financing.
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D. Qualified beneficiaries regarding a stay / care in a Skilled-Nursing Home 

1. Qualification rules

b. Income

c. Assets

(1) State rules

(a) Web-site - KFF.org 
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Medicaid - FL 2022

Countable Assets Exempt Assets

- Bank Accounts, CD’s - Home*

- Stocks, Bonds, Mutual Funds - One Automobile

- Retirement Accounts, IRA’s - Household Goods

- Income or Vacation Property - Personal Effects

- Revocable Living Trust - Pre-Paid Burial Plots

- Boats, Motor home - Certain Life Insurance*
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How Can Life Insurance Affect My

Medicaid Qualification

In order to qualify for Medicaid, you can't

have more than $2,000 in assets (in most

states). Many people forget about life

insurance when calculating their assets, but

depending on the type of life insurance and

the value of the policy, it can count as an

asset. Life insurance policies are usually

either "term" life insurance or "whole" life

insurance. If a Medicaid applicant has term

life insurance, it doesn’t count as an asset

and won't affect Medicaid eligibility

because this form of life insurance does not

have an accumulated cash value. On the

other hand, whole life insurance

accumulates a cash value that the owner

can access, so it can be counted as an

asset. That said, Medicaid law exempts

small whole life insurance policies from the

calculation of assets. If the policy's face

value is less than $1,500, then it won't count

as an asset for Medicaid eligibility purposes.

However, if the policy’s face value is more

than $1,500, the cash surrender value

becomes an available asset. For example,

suppose a Medicaid applicant has a whole

life insurance policy with a $1,500 death

benefit and a $700 cash surrender value

(the amount you would get if you cash in

the policy before death). The policy is

exempt and won't be used to determine

the applicant's eligibility for Medicaid.

However, if the death benefit is $1,750 and

the cash value is $700, the cash surrender

value will be counted toward the $2,000

asset limit.

If you have a life insurance policy that may

disqualify you from Medicaid, you have a

few options:

- Surrender the policy and spend down the

cash value.

- Transfer ownership of the policy to your

spouse or to a special needs trust. If you

transfer the policy to your spouse, the

cash value would then be part of the

spouse's community resource allowance.

- Transfer ownership of the policy to a

funeral home. The policy can be used to

pay for your funeral expenses, which is an

exempt asset.

- Take out a loan on the cash value. This

reduces the cash value and the death

benefit, but keeps the policy in place.

Source: Elderlawanswers.com

Notes To Do
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E. Can a state go after the adult children of Medicaid qualifying individual as it relates to a

Skilled-Nursing Home stay? Possibly!

1. See information on the corresponding page

F. What are some insurance products that can provide protection for a person so Medicaid

will not have to be applied for as it relates to a Skilled Nursing Home stay, or in-home

care?

1. Traditional Long-Term Care Insurance

a. vantages / Disadvantages

(1) Cost / availability

2. Annuities or Life Insurance that has some form of LTCI linkage

a. New trends
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How Do Different Carriers Operate With This Coverage Form? 

- Most carriers require the Chronic Illness benefit only be payable

for ‘Lifetime Certification’. Some will pay if the insured has the

medical capacity to recover.

- Some companies ’waive’ the premium when an insured goes on

claim for a Chronic Illness. Those that do not, generally reduce the

premium by the ‘net actuarial amount at risk’. As an example: the

insured is paying $5,000 per year for a $400,000 Death Benefit

contract and takes a $200,000 lump-sum advance against the

contract for a Chronic Illness benefit. The annual premium would

be reduced to $2,500.

- Regarding the Chronic Illness benefit, some carriers only allow an

insured to receive a monthly benefit, such as 2% of the net

amount at risk. Others allow a lump sum, up to 100% of the net

amount at risk. Many allow the insured to decide how its paid.

Many Long-Term Care insurance

carriers are currently going through

substantial changes in contract

language, riders and pricing structure.

The LTCI marketplace - which can

provide long-term funding for those

that experience various critical and

chronic medical conditions - has seen

many carriers abandon the sale of the

product in the last 10 years or so. Of

those that remain, many have

increased the renewal premiums for

their in-force contracts. Pricing for

new sales have also see an increase.

Increasing claims (far exceeding what

was projected, by some carriers), and

poor return-on-investment have

triggered the erosion of the

marketplace and pressure on increase

pricing. 
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General Company Rules Regarding the Living Benefit Rider or Provision 
(Rules varies by company)

� Underwriting: Specific underwriting rules will apply for this rider. This rider will generally not be

available should the base life insurance coverage be approved at a higher rate class - maybe Table B

or higher. It may not be available for certain hazardous activities (sports or occupations). Generally,

the carriers will not approve the rider (or delete the provision) for foreign nationals.

� Waiting Periods: There may no waiting period for Critical Illness or Terminal Illness benefits to be

payable. There is typically a 90 day waiting period for Chronic Illness benefit to be payable. Medical

certification (and company approval) will be required in all cases for accessing this benefit. Some

carriers may require the policy be in-force for a certain minimum time frame before accessing the

Living Benefit is allowed.

� Charges and Interest: There will be an administration (or filing) charge to access a Living Benefit. A

$150 fee is common.  Additionally, there will be interest on any and all benefits received. This will be

considered a ”lien” against the death benefit, and the rate will generally be @8% annually. 

Example: A $500,000 life insurance policy has been issued that contains the Living Benefit
provision. A year later a $100,000 Chronic Illness benef it is filed, approved and taken. 

What is payable from the policy when the insured dies 10 years later? 

$320,000. Simple interest (annually) of 8% on the 100,000 for 10 years is $80,000. $500,000
less the $100,000 Chronic Benefit, less the $80,000 accrued interest. 

Notes To Do
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Introduction to Medicaid ( - Elderlawanswers.com)

Medicaid (called "Medi-Cal" in California and

"MassHealth" in Massachusetts) is a joint federal-state

program that provides health insurance coverage to

low-income children, seniors and people with

disabilities. In addition, it covers care in a nursing home

for those who qualify. In the absence of any other

public program covering long-term care, Medicaid has

become the default nursing home insurance of the

middle class.

As for home care, Medicaid offers very little except in

New York, which provides home care to all Medicaid

recipients who need it. Recognizing that home care

costs far less than nursing home care, more and more

states are providing Medicaid-covered services to those

who remain in their homes.

While Congress and the federal Centers for Medicare

and Medicaid Services (CMS) set out the main rules

under which Medicaid operates, each state runs its own

program. As a result, the rules are somewhat different

in every state, although the framework is the same

throughout the country.

Resource (Asset) Rules

These are general federal guidelines. The specific rules

in your state may differ somewhat. In order to be

eligible for Medicaid benefits a nursing home resident

may have no more than $2,000 in "countable" assets

(the figure may be somewhat higher in some states).

The spouse of a nursing home resident--called the

"community spouse" -- is limited to one half of the

couple's joint assets up to $119,220 (in 2016) in

"countable" assets (see Medicaid, Protections for the

Healthy Spouse). This figure changes each year to

reflect inflation. In addition, the community spouse may

keep the first $25,000 (this is the approximate amount

in 2016 since it varies substantially by state), even if

that is more than half of the couple's assets. This figure

is higher in some states, even up to the full maximum of

$119,220 (in 2016). All assets are counted against these

limits unless the assets fall within the short list of

"noncountable" assets. These include the following:

� Personal possessions, such as clothing, furniture,

and jewelry

� One motor vehicle is excluded, regardless of value,

as long as it is used for transportation of the

applicant or a household member. The value of an

additional automobile may be excluded if needed

for health or self-support reasons. (Check your

state's rules.)

� The applicant's principal residence, provided it is in

the same state in which the individual is applying

for coverage (the states vary in whether the

Medicaid applicant must prove a reasonable

likelihood of being able to return home). Under the

Deficit Reduction Act of 2005 (DRA), principal

residences may be deemed noncountable only to

the extent their equity is less than $552,000, with

the states having the option of raising this limit to

$828,000 (in 2016). In all states and under the DRA,

the house may be kept with no equity limit if the

Medicaid applicant's spouse or another dependent

relative lives there

� Prepaid funeral plans and a small amount of life

insurance

� Assets that are considered "inaccessible" for one

reason or another

The Home

Depending on the state, nursing home residents do not

have to sell their homes in order to qualify for Medicaid.

But as noted above, under the DRA principal residences

may be deemed noncountable only to the extent their

equity is less than $552,000, with the states having the

option of raising this limit to $786,000. In some states,

the home will not be considered a countable asset for

Medicaid eligibility purposes as long as the nursing home

resident intends to return home; in other states, the

nursing home resident must prove a likelihood of

returning home. In all states and under the DRA, the

house may be kept with no equity limit if the Medicaid

applicant's spouse or another dependent relative lives

there.

The Transfer Penalty

The second major rule of Medicaid eligibility is the

penalty for transferring assets. Congress does not want

you to move into a nursing home on Monday, give all

your money to your children (or whomever) on Tuesday,

and qualify for Medicaid on Wednesday. So it has

imposed a penalty on people who transfer assets

without receiving fair value in return. These restrictions,
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already severe, have been made even harsher by

enactment of the DRA. This penalty is a period of time

during which the person transferring the assets will be

ineligible for Medicaid. The penalty period is

determined by dividing the amount transferred by what

Medicaid determines to be the average private pay cost

of a nursing home in your state.

Example: For example, if you live in a state where the

average monthly cost of care has been determined to

be $5,000, and you give away property worth $100,000,

you will be ineligible for benefits for 20 months

($100,000 / $5,000 = 20).

Another way to look at the above example is that for

every $5,000 transferred, an applicant would be

ineligible for Medicaid nursing home benefits for one

month. In theory, there is no limit on the number of

months a person can be ineligible.

Example: The period of ineligibility for the transfer of

property worth $400,000 would be 80 months

($400,000 / $5,000 = 80).

However, for transfers made prior to enactment of the

DRA on February 8, 2006, state Medicaid officials will

look only at transfers made within the 36 months prior

to the Medicaid application (or 60 months if the

transfer was made to or from certain kinds of trusts).

But for transfers made after passage of the DRA the

so-called “look-back period” for all transfers is 60

months.

The second and more significant major change in the

treatment of transfers made by the DRA has to do with

when the penalty period created by the transfer begins.

Under the prior law, the 20-month penalty period

created by a transfer of $100,000 in the example

described above would begin either on the first day of

the month during which the transfer occurred, or on the

first day of the following month, depending on the

state. Under the DRA, the 20-month period will not

begin until (1) the person making the transfer has

moved to a nursing home, (2) he has spent down to the

asset limit for Medicaid eligibility, (3) has applied for

Medicaid coverage, and (4) has been approved for

coverage but for the transfer.

For instance, if an individual transfers $100,000 on April

1, 2015, moves to a nursing home on April 1, 2016, and

spends down to Medicaid eligibility on April 1, 2017,

that is when the 20-month penalty period will begin,

and it will not end until December 1, 2018.

Exceptions to the Transfer Penalty

Transferring assets to certain recipients will not trigger a

period of Medicaid ineligibility. These exempt recipients

include the following:

� A spouse (or a transfer to anyone else as long as it

is for the spouse's benefit)

� A blind or disabled child

� A trust for the benefit of a blind or disabled child

� A trust for the sole benefit of a disabled individual

under age 65 (even if the trust is for the benefit of

the Medicaid applicant, under certain circum-

stances).

In addition, special exceptions apply to the transfer of a

home. The Medicaid applicant may freely transfer his or

her home to the following individuals without incurring

a transfer penalty:

� The applicant's spouse

� A child who is under age 21 or who is blind or

disabled

� Into a trust for the sole benefit of a disabled

individual under age 65 (even if the trust is for the

benefit of the Medicaid applicant, under certain

circumstances)

� A sibling who has lived in the home during the year

preceding the applicant's institutionalization and

who already holds an equity interest in the home

� A "caretaker child," who is defined as a child of the

applicant who lived in the house for at least two

years prior to the applicant's institutionalization

and who during that period provided care that

allowed the applicant to avoid a nursing home stay.

Congress has created a very important escape hatch

from the transfer penalty: the penalty will be "cured" if

the transferred asset is returned in its entirety, or it will

be reduced if the transferred asset is partially returned.

However, some states are not permitting partial returns.

Check with your attorney.

Is Transferring Assets Against the Law?

You may have heard that transferring assets, or helping

someone to transfer assets, to achieve Medicaid

eligibility is a crime. Is this true? The short answer is that

for a brief period it was, and it's possible, although

unlikely under current law, that it will be in the future.
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As part of a 1996 health care bill, Congress made it a

crime to transfer assets for purposes of achieving

Medicaid eligibility. Congress repealed the law in 1997,

but replaced it with a statute that made it a crime to

advise or counsel someone for a fee regarding

transferring assets for purposes of obtaining Medicaid.

This meant that although transferring assets was again

legal, explaining the law to clients could have been a

criminal act.

In 1998, Attorney General Janet Reno determined that

the law was unconstitutional because it violated the 1st

Amendment protection of free speech, and she told

Congress that the Justice Department would not

enforce the law. Around the same time, a U.S. District

Court judge in New York said that the law could not be

enforced for the same reason. Accordingly, the law

remains on the books, but it will not be enforced. Since

it is possible that these rulings may change, you should

contact your elder law attorney before filing a Medicaid

application.

Treatment of Income

The basic Medicaid rule for nursing home residents is

that they must pay all of their income, minus certain

deductions, to the nursing home. The deductions

include a $60-a-month personal needs allowance (this

amount may be somewhat higher or lower in particular

states), a deduction for any uncovered medical costs

(including medical insurance premiums), and, in the

case of a married applicant, an allowance for the spouse

who continues to live at home if he or she needs

income support. A deduction may also be allowed for a

dependent child living at home.

In some states, known as "income cap" states, eligibility

for Medicaid benefits is barred if the nursing home

resident's income exceeds $2,199 a month (for 2016),

unless the excess above this amount is paid into a

"(d)(4)(B)" or "Miller" trust. If you live in an income cap

state and require more information on such trusts,

consult an elder law specialist in your state.

For Medicaid applicants who are married, the income of

the community spouse is not counted in determining

the Medicaid applicant's eligibility. Only income in the

applicant's name is counted in determining his or her

eligibility. Thus, even if the community spouse is still

working and earning $5,000 a month, she will not have

to contribute to the cost of caring for her spouse in a

nursing home if he is covered by Medicaid.

Protections for the Healthy Spouse

The Medicaid law provides special protections for the

spouse of a nursing home resident to make sure she has

the minimum support needed to continue to live in the

community.

The so-called "spousal protections" work this way: if the

Medicaid applicant is married, the countable assets of

both the community spouse and the institutionalized

spouse are totaled as of the date of "institutionalization,"

the day on which the ill spouse enters either a hospital or

a long-term care facility in which he or she then stays for

at least 30 days. (This is sometimes called the "snapshot"

date because Medicaid is taking a picture of the couple's

assets as of this date.)

In general, the community spouse may keep one half of

the couple's total "countable" assets up to a maximum of

@118,000 (in 2016 - varies by state). Called the

"community spouse resource allowance," this is the most

that a state may allow a community spouse to retain

without a hearing or a court order. The least that a state

may allow a community spouse to retain is @$25,000 (in

2016).

Example: If a couple has $100,000 in countable assets on

the date the applicant enters a nursing home, he or she

will be eligible for Medicaid once the couple's assets

have been reduced to a combined figure of $52,000 --

$2,000 for the applicant and $50,000 for the community

spouse.

Some states, however, are more generous toward the

community spouse. In these states, the community

spouse may keep up to @$118,000 (in 2016), regardless

of whether or not this represents half the couple's

assets. Example: If the couple had $100,000 in countable

assets on the "snapshot" date, the community spouse

could keep the entire amount, instead of being limited to

half.

In all circumstances, the income of the community

spouse will continue undisturbed; he or she will not have

to use his or her income to support the nursing home

spouse receiving Medicaid benefits. But what if most of

the couple's income is in the name of the

institutionalized spouse, and the community spouse's

income is not enough to live on? In such cases, the

community spouse is entitled to some or all of the

monthly income of the institutionalized spouse. How

much the community spouse is entitled to depends on

what the Medicaid agency determines to be a minimum
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income level for the community spouse. This figure,

known as the minimum monthly maintenance needs

allowance or MMMNA, is calculated for each

community spouse according to a complicated formula

based on his or her housing costs. The MMMNA may

range from a low of @$2,000 to a high of @$3,000 a

month (in 2016). If the community spouse's own

income falls below his or her MMMNA, the shortfall is

made up from the nursing home spouse's income.

Example: Mr. and Mrs. Smith have a joint income of

$3,000 a month, $1,700 of which is in Mr. Smith's name

and $700 is in Mrs. Smith's name. Mr. Smith enters a

nursing home and applies for Medicaid. The Medicaid

agency determines that Mrs. Smith's MMMNA is $2,000

(based on her housing costs). Since Mrs. Smith's own

income is only $700 a month, the Medicaid agency

allocates $1,300 of Mr. Smith's income to her support.

Since Mr. Smith also may keep a $60 a month personal

needs allowance, his obligation to pay the nursing home

is only $340 a month ($1,700 - $1,300 - $60 = $340).

In exceptional circumstances, community spouses may

seek an increase in their MMMNAs either by appealing

to the state Medicaid agency or by obtaining a court

order of spousal support.

Estate Recovery and Liens

Under Medicaid law, following the death of the

Medicaid recipient a state must attempt to recover

from his or her estate whatever benefits it paid for the

recipient's care. However, no recovery can take place

until the death of the recipient's spouse, or as long as

there is a child of the deceased who is under age 21 or

who is blind or disabled.

While states must attempt to recover funds from the

Medicaid recipient's probate estate, meaning property

that is held in the beneficiary's name only, they have

the option of seeking recovery against property in

which the recipient had an interest but which passes

outside of probate. This includes jointly held assets,

assets in a living trust, or life estates. Given the rules for

Medicaid eligibility, the only probate property of

substantial value that a Medicaid recipient is likely to

own at death is his or her home. However, states that

have not opted to broaden their estate recovery to

include non-probate assets may not make a claim

against the Medicaid recipient's home if it is not in his

or her probate estate.

In addition to the right to recover from the estate of the

Medicaid beneficiary, state Medicaid agencies must

place a lien on real estate owned by a Medicaid

beneficiary during her life unless certain dependent

relatives are living in the property. If the property is sold

while the Medicaid beneficiary is living, not only will she

cease to be eligible for Medicaid due to the cash she

would net from the sale, but she would have to satisfy

the lien by paying back the state for its coverage of her

care to date. The exceptions to this rule are cases where

a spouse, a disabled or blind child, a child under age 21,

or a sibling with an equity interest in the house is living

there.

Whether or not a lien is placed on the house, the lien's

purpose should only be for recovery of Medicaid

expenses if the house is sold during the beneficiary's life.

The lien should be removed upon the beneficiary's

death. However, check with an elder law specialist in

your state to see how your local agency applies this

federal rule.

Summary of the New Medicaid Rules (the DRA)

On February 8, 2006 President Bush signed into law the

Deficit Reduction Act of 2005 (DRA), which cuts nearly

$40 billion over five years from Medicare, Medicaid, and

other programs. Of greatest interest to the elderly and

their families, the law placed severe new restrictions on

the ability of the elderly to transfer assets before

qualifying for Medicaid coverage of nursing home care.

The DRA made significant changes to Medicaid's

long-term care rules, including the look-back period; the

transfer penalty start date; the undue hardship

exception; the treatment of annuities; community

spouse income rules; home equity limits; the treatment

of investments in continuing care retirement

communities (CCRCs); promissory notes and life estates;

and state long-term care partnership programs.

Following is a brief summary of the Medicaid laws before

and after enactment of the DRA in these areas. Also,

bear in mind that states are gradually coming into

compliance with the new transfer rules. For the status of

the rules in your state, check with a qualified elder law

attorney there.

The Look-Back Period

A person applying for Medicaid coverage of long-term

care must disclose all financial transactions he or she was

involved in during a set period of time--frequently called

the "look-back period." The state Medicaid agency then
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determines whether the Medicaid applicant transferred

any assets for less than fair market value during this

period. Congress does not want a person to be able to

give away all of their assets one day and then qualify for

public benefits the next.

The DRA extends Medicaid's "look-back" period for all

asset transfers from three to five years. Previously, the

agency reviewed transfers made within 36 months of

the Medicaid application (60 if the transfer was to or

from certain kinds of trusts). Now, the look back period

for all transfers is 60 months. The extension of the

look-back period will make the application process

more difficult and could result in more applicants being

denied for lack of documentation, given that they will

need to produce five years worth of records instead of

three.

The Penalty Period Start Date

The penalty period is the period during which a

Medicaid applicant is ineligible for Medicaid payment

for long term care services because the applicant

transferred assets for less than fair market value during

the look-back period.

Before the DRA, the penalty period began either when

the transfer was made or on the first day of the

following month. It was possible for the penalty period

to expire before the individual actually needed nursing

home care. The DRA changes the start of the penalty

period to the date when the individual transferring the

assets enters a nursing home and would otherwise be

eligible for Medicaid coverage but for the transfer. In

other words, the penalty period does not begin until the

nursing home resident is out of funds and has no money

to pay the nursing home for however long the penalty

period lasts.

This change could have negative consequences for both

nursing homes and residents. Nursing homes would be

on the hook for the care of residents waiting out

extended penalty periods. If nursing homes end up

flooded with residents who need care but have no way

to pay for it, they will begin looking for alternatives. In

states that have so-called "filial responsibility laws,"

nursing homes may seek reimbursement from the

residents' children. These rarely-enforced laws, which

are on the books in 30 states, hold adult children

responsible for financial support of indigent parents

and, in some cases, medical and nursing home costs.

In addition, some states have passed laws providing that

if a transfer occurs within 5 years of a Medicaid appli-

cation, the state can assume the transfer was made to

establish Medicaid eligibility and can retrieve the value

of the Medicaid care services from the person who

received the property.

Home Equity Limits

Before the DRA's enactment an individual could still

qualify for long-term care services even if he or she had

substantial assets in his or her home. Under the DRA,

states will not cover long-term care services for an

individual whose home equity exceeds $552,000,

although states have the option of increasing this equity

limit to $828,000. In all states and under the DRA, the

house may be kept with no equity limit if the Medicaid

applicant's spouse or another dependent relative lives

there.

Change in Community Spouse Income Rules

The DRA requires all states to follow the "income-first"

rule for supplementing a community spouse's income.

For more on this, click here.

The Treatment of Annuities

The DRA added requirements for disclosing immediate

annuities, which have been useful long-term care

planning tools. In its simplest form, an immediate

annuity is a contract with an insurance company under

which the consumer pays a certain amount of money to

the company and the company sends the consumer a

monthly check for the rest of his or her life or a

prescribed time period.

An immediate annuity can be used to convert assets into

an income stream for the benefit of an institutionalized

Medicaid applicant or the applicant's spouse. The state

will not treat the annuity as an asset countable toward

Medicaid's asset limit ($2,000 in most states plus up to

@$118,000 for the healthy spouse) as long as the

annuity complies with certain requirements. The annuity

must be: (1) irrevocable the annuitant cannot take funds

out of the annuity except for the monthly payments, (2)

non-transferable the annuitant cannot be able to

transfer the annuity to another beneficiary, and (3)

actuarially sound - the payment term cannot be longer

than the annuitant's life expectancy and the total of the

anticipated payments have to equal the cost of the

annuity.
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To these requirements, the DRA added an additional

requirement. The state must be named the remainder

beneficiary of any annuities up to the amount of

Medicaid benefits paid on the nursing home resident's

behalf. If the Medicaid recipient is married or has a

minor or disabled child, the state must be named as a

secondary beneficiary. The Medicaid application must

now also inform the applicant that if he or she obtains

Medicaid benefits, the state automatically becomes a

beneficiary of the annuity.

In addition, all annuities must be disclosed by an

applicant for Medicaid regardless of whether the

annuity is irrevocable or treated as a countable asset. If

an individual, spouse, or representative refuses to

disclose sufficient information related to any annuity,

the state must either deny or terminate coverage for

long-term care services or else deny or terminate

Medicaid eligibility.

Promissory Notes and Life Estates

Prior to the DRA's enactment, a Medicaid applicant

could show that a transaction was an (uncountable)

loan to another person rather than (countable) gift by

presenting promissory notes, loans, or mortgages at the

time of the Medicaid application. A promissory note is

normally given in return for a loan and it is simply a

promise to repay the amount. Classifying transfers as

loans rather than gifts is useful because it allows

parents to "lend" assets to their children and still

maintain Medicaid eligibility.

Congress considered this to be an abusive planning

strategy, so the DRA imposes restrictions on the use of

promissory notes, loans, and mortgages. In order for a

loan to not be treated as a transfer for less than fair

market value it must satisfy three standards: (1) the

term of the loan must not last longer than the

anticipated life of the lender, (2) payments must be

made in equal amounts during the term of the loan with

no deferral of payments and no balloon payments, (3)

and the debt cannot be cancelled at the death of the

lender. If these three standards are not met, the

outstanding balance on the promissory note, loan, or

mortgage will be considered a transfer and used to

assess a Medicaid penalty period.

Prior to the DRA's passage, another common estate

planning technique was for an individual to purchase a

life estate (a legal right to live in and possess a property)

in the home of another person, such as a child. By doing

this, the individual was able to pass assets to his or her

children without triggering a transfer penalty. The DRA

still allows the purchase of a life estate in another

person's home, but to avoid a transfer penalty the

individual purchasing the life estate must actually reside

in the home for at least one year after the purchase.
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Innovations in Long-Term Care Funding with Life Insurance

By: Jerry Rhinehart, CIC, CLU, ChFC, RHU – Panama City, FL (Fall – 2016)

As most of us are aware a prolonged nursing home

stay can easily deplete a person’s savings, liquidate

their assets, and possibly erode their retirement

money. And modern medicine – which is keeping us

alive longer – is only making this possibility a bit

more likely for most. If Long-Term Care (LTC) is

needed, most people would like to remain in their

home, rather than residing in a Skilled Nursing

Facility (SNF). And they probably think the cost will

be substantially less at their home than the expense

at a SNF. That is possible if the individual has a friend

or relative that can provide the hands-on care. But

what if no such person is available? Consider this: A

certified in-home care-giver runs a minimum of $20

per hour in most parts of the country. Do the math…

three 8-hour shifts will be approaching $500 per day!

That may be twice the cost of a SNF in the same

general area.

According to the 2016 study by Genworth Insurance

the national average cost for care is staggering:

The Average Monthly / Annual Cost (Nationally):

� Assisted Living Facility - $3,628 / $43,536

� Skilled Nursing Facility (Semi-Private) - $6,844 /

$82,128

� Skilled Nursing Facility (Private) - $7,698 /

$92,376  

S i t e :  g e n w o r t h .com/ ab ou t - us/ i n d u s t r y -

expertise/cost-of-care.html

With this site, it is very easy to search for your state’s

averages as well as most major cities in your state.  

Ok, so what are the LTC funding options should the

need arise? There are really only three options: 1) Be

Rich, 2) Be Poor, or 3) Be Insured. 

The 1st option (Be Rich) eliminates the vast majority

of people.

The 2nd option (Be Poor … meaning Medicaid). What

usually happens is the person needing cares uses

their money and assets FIRST and they become

destitute, and then meet Medicaid eligibly rules.

Every state has specific rules regarding Medicaid

qualification: 1) the applicant must spend down

their assets to a mandated amount – generally

$2,000, and 2) their income can’t exceed a certain

level ($2,199 per month in Florida in 2016, as an

example). 

The 3rd option (Be Insured) usually meets with

resistance due to, 1) the perceived high cost of the

premium of Long Term Care insurance (LTCI), and,

2) many people simply do not think this issue will

affect them. No question about it… a traditional

LTCI contract is pricy! And, there is rarely any

benefit payable should the person die before using

the coverage. What is the “trigger” for a covered

claim with a LTCI? Typically, it mean they can’t

perform any 2 of 6 Activities of Daily Living (ADLs).

ADLs are defined as eating, dressing, bathing,

toileting, transferring or continence. The second

“claims-trigger” is the insured must have a medical

diagnoses of Severe Cognitive Impairment. A

person with a dementia impairment (maybe

Alzheimer’s disease) might be able to perform all 6

ADLs, but obviously should not be left without

someone to look after them. So, how is a claim

approved? The insured individual meets either of

the two defined claims-triggers – any 2 of 6 ADLS

OR Severe Cognitive Impairment. Once an

individual claim’s qualification is met, benefits are

payable until they recover from the medical issue,

or the “insurance bucket of money” is empty. What

is meant by the term “… until they recover”? Well,

most think of this coverage for older people with

severe (and irreversible) medical situations. But

what about a person of any age that has a serious

medical event (heart, cancer, accident, etc.) and is

in need of care for several months and then

recovers? The benefit would be payable for that

period of time if the claims-trigger and the

elimination period are met.  

We have discussed the dilemma, various options

and the traditional LTCI approaches. What about
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recent innovation and trends for this issue? A few

years ago, we started seeing some life insurance

carriers include a novel approach regarding the LTC

benefit. Many refer to it as a Living Benefit (LB).

Some call it an Accelerated Benefit. Now, keep in

mind not all carriers include this coverage. For those

that do, some make it a rider (with a published

additional cost) while most make it a policy provision

or contract feature, thus no published additional

cost. Additionally, the LB contract language and pay-

out provisions vary greatly with the companies that

participate in this benefit. It is even available in

varying degrees with some annuity contracts.

How does the LB provision generally work? First, the

life insurance contract obviously has the death

benefit. But as part of the death benefit, the contract

will generally provide three “buckets” of money that

can be accessed by the owner if the insured has a

qualifying event or meets a “claims-trigger”

provision. Note that just because a company’s life

policy is approved in a particular state, this rider may

not. Always check with your company.  

The first coverage “bucket” is generally referred to as

“Critical Illness”. Here the claimant can file for up to

some maximum amount against the contract –

meaning, the life insurance death benefit amount –

should they have a defined medical procedure. A

physician’s certification will be required. One

company’s language defines it as: “open heart

surgery, angioplasty or myocardial infarction, life

threatening cancer, stroke, major transplant or end-

stage renal failure.” The limit may be a flat

maximum amount (such as $25,000) or some

maximum percent of the death benefit (such as

25%), but not to exceed some specified dollar

amount (one company’s maximum is $125,000). An

example: John (who is self-employed) has a $500,000

life insurance policy that contains the LB provision.

He becomes ill and ultimately receives a kidney

transplant. He is responsible for a sizable medical

insurance deductible and can’t work for 4 months –

so he sustains a significant loss of income. He decides

to take an advance against his policy of $100,000. He

still has $400,000 of death benefit coverage, since

this is considered a lien against the contract. Most

companies will charge an administrative fee when

such a claim is made. A one-time fee of $150 is

common.

The second “bucket” is generally defined as

“Chronic Illness”. Here the claimant will be

required to provide a physician’s certification that

shows the individual is unable to perform any 2 of

6 ADLs (eating, dressing, bathing, toileting,

transferring or continence), OR, has been

diagnosed as having Severe Cognitive Impairment.

You will note this is the exact language we

discussed with a traditional LTCI contract. Carriers

may require the “coverage-trigger” to be for a

minimum and continuous time frame – perhaps 90

days. As with Critical Illness, there will be some

maximum limit. With many life insurance

companies, it will generally be up to 50% of the

death benefit, with some overall maximum total.

One company’s maximum benefit payout is

$1,000,000. One company’s language states: “The

sum of all accelerated benefits may not exceed

either 50% of the specified amount (the death

benefit) at the time of the first acceleration, or

$1,000,000”. Additionally, the company may limit

how benefits are paid under this provision. Some

may pay annual installments, but not to exceed the

maximum LTC benefit as defined under HIPAA.

Some may pay a maximum monthly benefit (such

as 2% installments over 50 months).  An example:

Sharon is 45 years old and has a $400,000 life

policy that contains the LB provision. She has

developed a degenerative muscle disorder and is

no longer able to care for herself. She and her

husband take an advance of $200,000 from her

policy to modify their home and help pay for a

home health aide. She will still have $200,000

death benefit protection.

The final “bucket” is defined as “Terminal Illness”.

Most contract’s LB language states the owner can

access this benefit if the insured individual’s life

expectancy is 12 months or less. Generally, the

maximum benefit will be 50% to 75% of the death

benefit, not to exceed some specified amount,
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perhaps $1,000,000. An example: Patrick has a

$300,000 life policy that contains the LB provision.

He has an inoperable tumor and his physician has

given him 5 months to live. He requests a $50,000

advance against his contract - so he, his wife, and

adult kids can take a cruise they have discussed for

years. Upon Patrick’s death, his wife receives the

remaining $250,000 death benefit.

Note that a number of life insurance carriers have

the LB provision as part of their Whole Life, Universal

Life and even Variable Life contracts. A few carriers

even have this part of selected Term Life contracts.

An important point: when the LB benefit is received,

it is considered a lien against the life insurance

policy. The company will have some fee associated

with each transaction ($150 as an example), plus,

they will charge interest against the lien as specified

in the contract. The company will always state the

maximum interest – such as 8%. With a lien, the

interest is charged against the ultimate remaining

death benefit payout. By doing this, the amount

received from the LB, should be free of taxation.

Always recommend your clients check with their tax

specialist for their advice and interpretation. 

As mentioned, variation of this benefit is available

with some annuity carriers. One such enhancement

is the Waiver of Surrender Charge Provisions with

many carriers. This provision has been around with

most carriers for a number of years. How does this

work? Should the annuitant have a terminal illness,

or be confined to a nursing home (many define

confinement as 12 months or longer), the individual

can access the annuity account value without a

surrender charge. Another variation is the ADL

trigger provision (or rider). How does this work?

Should the annuitant meet the LTC “claims-trigger”

(2 of 6 ADLs, or Severe Cognitive Impairment), they

can access a greater percentage of their annuity

account value on an annual basis without a

surrender charge. A 10% annual withdrawal with no

surrender charge is common without this provision.

This LB provision will increase this percentage to a

higher amount – perhaps 20% annually – without a

surrender charge. Currently, very few annuity

carriers have this last provision available. Either of

these annuity variations are a benefit to a person

or family that has the long term care funding need.

But neither will be as attractive as the life

insurance with LB unless the annuity is very sizable. 

What are the major advantages of an insured LTC

funding program? With either a good quality LTC

insurance contract or a somewhat sizable life

insurance policy with the LB, the unpleasant

thought of 1) running out of money, 2) having to

liquidate their assets, or 3) trying to qualify for

Medicaid, can be eliminated or greatly postponed.

Most of us will work 30 or 40 years to amass a

sizable amount of money in our qualified plans

(401-k, IRA, SEP, ROTH, etc.) so our retirement

years can be financially low-stress. As stated

previously, to qualify for Medicaid, you must

spend-down your assets to a certain threshold. Are

you aware that Medicaid rules require you to

spend down your qualified money (401-k, IRA, SEP,

ROTH, etc.) in additional to all your other assets? 

Think of a quality insured LTC funding program as

a FIRE-WALL around all your qualified money!

Numerous questions might arise concerning this

innovative LB provision. Others may come up

about LTC funding options with an annuity. The

questions may include: What are the tax rules,

limitations on the use of the funds, coverage

territory issues, and waiver of premium concerns …

just to list a few. The comparison table found with

this article should address most of the issues and

questions that might come up for agents and their

prospects. Since coverage language and benefit

options vary greatly with life and annuity contracts

that offer one or more of these funding choices, it

is highly recommended that agents thoroughly

research what is available with their carriers.

Another alternative is to discuss these contracts

and options with a knowledgeable life insurance

brokerage agency that works in this area, and has

a good relationship with numerous quality life

insurance companies.  

Page 73Rev. 08/01/2023




