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A Letter from William J. Hold, CEO 

We know that choosing the right professional development programs to strengthen your career 
can be challenging. There are many options for you to choose from; so how can you be sure 
that your time, efforts, and money are being invested and not wasted? 

By becoming a committed participant of The National Alliance, you can rest assured that you 
are also making the best educational choice for your career—no matter what step of your 
learning path you are on.  

For the last 50 years, our designations have been regarded throughout the industry as symbols 
of quality and trust. Our practical insurance and risk management courses are taught by active 
insurance practitioners, include polices and forms currently used in the field, and guide you 
through real-world scenarios to give you a deeper understanding of what your clients are facing 
today. The knowledge and skills you develop in any one of our courses (or designation 
programs) can be put to use immediately. 

You will build long-lasting relationships with your clients, stay ahead of industry trends, 
emerging risks, and products that are constantly evolving in our dynamic market. You will have 
access to the industry’s latest learning materials and will be the first to hear about new courses. 
With a learning path customized to fit your needs, you will be better equipped to protect your 
clients.  

Have no doubt that your success is our priority. Whether you are new to your career, or a 
seasoned professional, you are about to embark on a wonderful professional development 
journey. Thank you for choosing The National Alliance for Insurance Education & Research as 
your guide toward a thriving career.  

Let’s take the first step.  

William J. Hold, M.B.A., CRM, CISR
CEO 
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b. This insurance applies to "bodily injury" and "property      
damage" only if:

(1) The "bodily injury" or "property damage" is caused 
by an "occurrence" that takes place in the "coverage
territory";

(2) The "bodily injury" or "property damage” occurs 
during the policy period; and
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“The language of these three policies unambiguously distinguishes 
between the causative event – an accident or continuous or 
repeated exposure to conditions – and the resulting property 
damage. It is the property damage that must occur during the 
policy period, and ‘which results’ from the accident from the 
accident or ‘continuous or repeated exposure to conditions.”

EnergyNorth Natural Gas, Inc. v. Certain Underwriters at Lloyd’s 
848 A.2d. 715, 721 (NN 2004) 
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Travelers Ins. Co. v. Eljer Mfg. Inc., 757 N.E. 2d 481 (Ill. 2001):
… under CGL policies covering "physical injury to tangible 
property," that claims against insured that it manufactured 
defective plumbing system were covered if the buildings in issue 
suffered water damage due to leaks during the policy period, 
regardless of when the plumbing systems were installed, because 
plain language of policies state "that the insurable event which 
gives rise to the insurers' obligation to provide coverage is the 
physical damage to tangible property." [Emphasis added]

Millers Mut. Fire Ins. Co. of Tex. v. Ed Bailey, Inc., 647 P.2d 1249, 
1250, 1253 (Idaho 1982), the Idaho Supreme Court :
… that where the insured installed foam in a building during the 
term of a CGL policy, and a fire allegedly caused by the foam 
occurred after the policy expired, the property damage claim was 
not covered because the policy defined property damage as 
"physical injury to or destruction of tangible property which occurs 
during the policy period" and "no actual physical damage to the 
structure in this case occurred within the policy period.“ [Emphasis
added]
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13. "Occurrence" means an accident, including continuous or 
repeated exposure to substantially the same general harmful 
conditions.
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.
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Source: Trigger Theories and the CGL by Craig F. Stanovich, 
CPCU, CIC, AU – December 2008 

This article was first published on IRMI.com and is used with 
permission. Copyright 2009 International Risk Management 
Institute. The link to this article is found at
https://www.irmi.com/articles/expert-commentary/trigger-theories-and-the-cgl
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Source: General Liability  Insurance Coverage – Key Issues in 
Every State (Third Edition), By Randy J. Maniloff and Jeffrey W. 
Stempel

© Copyright Matthew Bender & Company.
NOTE: Cases as of January 2015. States may fall into more 
than one category due to state or federal court decisions 
applying that state’s law

Those states marked with an asterisk (*) are those states in the 
highest court has addressed the “trigger” issue. As noted earlier, 
the highest court may adopt more than one theory depending 
upon the type of injury or damage. 
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This was a question certified to the Texas Supreme Court by the 
United States Court of Appeals for the Fifth District

OneBeacon Ins. Co. v. Don’s Bldg. Supply, Inc. 496 F.3d 361 (5th

Circuit 2007)
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Don’s Bldg. Supply, Inc. v. OneBeacon Ins. Co., 267 
S.W.3d 20, 24 (Tex. 2008)
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Don’s Bldg. Supply, Inc. v. OneBeacon Ins. Co.,
267 S.W.3d 20, 24 (Tex. 2008)
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C&S Roofing installed only the roof. Coverage is being 
sought for damage to property other than C&S work 
(the roof) – the water damage to other portions of the 
school.
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YR 1 - $5,000,000 Paid by AIG – Limit is $5 Mil

YR 2 – NO CLAIM AGAINST ZURICH*

YR 3 - NO CLAIM AGAINST ACE*

Total: Insurers Pay: $5,000,000
C&S pays $ 0

*AIG might have a right of equitable contribution against Zurich 
and ACE for their proportionate share – this does not affect 
insured.
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YR 1 - $1,666,666 Paid by AIG – Limit is $5 Mil

YR 2 - $1,000,000 Paid by Zurich – Limit is $1Mil (C&S uninsured 
for $666,666 for YR2)

YR 3 - $1,000,000 Paid by ACE – Limit is $1Mil (C&S uninsured 
for $666,666 for YR3)

Total: Insurers Pay: $3,666,666

C&S Uninsured for $1,333,332
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Source: General Liability  Insurance Coverage – Key Issues in 
Every State (Third Edition), By Randy J. Maniloff and Jeffrey W. 
Stempel

© Copyright Matthew Bender & Company.

NOTE: Cases as of January 2015. States may fall into more than 
one category due to state or federal court decisions applying that 
state’s law

Those states marked with an asterisk (*) are those states in the 
highest court has addressed the “allocation” issue. 
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Source: General Liability  Insurance Coverage – Key Issues in 
Every State (Third Edition), By Randy J. Maniloff and Jeffrey W. 
Stempel

© Copyright Matthew Bender & Company.

NOTE: Cases as of January 2015. States may fall into more than 
one category due to state or federal court decisions applying that 
state’s law

Those states marked with an asterisk (*) are those states in the 
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.
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From Letter Dated August 11, 2014 to the American Law Institute 
sent by “…attorneys [who] are ALI Council Members, Advisers and 
interested counsel who are dedicated to promoting clarity and 
uniformity in the law of liability insurance. This is also the stated 
goal of the American Law Institute.
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.
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Sample Exclusionary Wording (Progressive injury or damage 
Exclusion):

This insurance does not apply to:

Any bodily injury or property damage that commenced in whole or 
in part prior to this policy period. 
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YR 1 - $1,666,666 Paid by AIG – Limit is $5 Mil

YR 2 - $0 Paid by Zurich – Limit is $1Mil (C&S uninsured for 
$1,666,666 for YR2 – excluded as prior PD)

YR 3 - $0 Paid by ACE – Limit is $1Mil (C&S uninsured for 
$1,666,666 for YR3 – excluded as prior PD)

Total: Insurers Pay: $1,666,666

C&S Uninsured for $3,333,334

NOTE: All sums would still provide complete coverage for C&S on 
this claim. 
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KNOWN INJURY OR DAMAGE WORDING

b. This insurance applies to "bodily injury" and "property damage" 
only if:

(3) Prior to the policy period, no insured listed under Paragraph 1.
of Section II – Who Is An Insured and no "employee" authorized by 
you to give or receive notice of an "occurrence“ or claim, knew that 
the "bodily injury"
or "property damage" had occurred, in whole or in part. 

If such a listed insured or authorized "employee" knew, prior to the 
policy period, that the "bodily injury" or 
"property damage" occurred, then any continuation,
change or resumption of such "bodily injury" or "property damage" 
during or after the policy period will be deemed to
have been known prior to the policy period.
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Essex Insurance Co. v. H&H Land Development 
Corporation, 525 F. Supp. 2d 1244 (M.D. Ga. 2007)
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Source: Duty to Defend in the CGL Policy – August 2002

This article was first published by IRMI.com and is used with its permission. 
Copyright, 2002. International Risk Management Institute, Inc. 
https://www.irmi.com/articles/expert-commentary/duty-to-defend-in-the-cgl-policy
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Enhancing the Socially Instrumental Role of Insurance:
The Opportunity and Challenge Presented by the ALI 

Restatement Position on Breach of the Duty to Defend

By Jeffrey W. Stempel

© 2014 Jeffrey W. Stempel.
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5. "Employee" includes a "leased worker". "Employee“ does not include a 
"temporary worker".

10. "Leased worker" means a person leased to you by a labor leasing firm under an 
agreement between you and the labor leasing firm, to perform duties related to the 
conduct of your business. "Leased worker" does not include a "temporary worker".

19. "Temporary worker" means a person who is furnished to you to substitute for a 
permanent "employee“ on leave or to meet seasonal or short-term workload 
conditions.

Source: When Workers are not Employees - September, 2007. 
This article was first published on IRMI.com and is used with permission. Copyright
2007, International Risk Management Institute, Inc. www.IRMI.com. The link to this 
article is found at https://www.irmi.com/articles/expert-commentary/when-workers-
aren't-employees
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Alternate Employer Endorsement (WC 00 03 01 A) (excerpt)

Part One (Workers Compensation Insurance) and Part Two 
(Employers Liability Insurance) will apply as though the alternate 
employer is insured.

Source: When Workers are not Employees - September, 2007. 
This article was first published on IRMI.com and is used with 
permission. Copyright 2007, International Risk Management 
Institute, Inc. www.IRMI.com. The link to this article is found at 
https://www.irmi.com/articles/expert-commentary/when-workers-
aren't-employees

© 2017 Craig F. Stanovich, CPCU, CIC, CRM, AU
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COVERAGE FOR INJURY TO LEASED WORKERS 
CG 04 24 10 93

With respect to the Employer's Liability exclusion (Section I) only, 
the definition of "employee" in the DEFINITIONS Section is 
replaced by the following:

"Employee" does not include a "leased worker" or a "temporary 
worker".

Source: When Workers are not Employees - September, 2007. 
This article was first published on IRMI.com and is used with 
permission. Copyright 2007, International Risk Management 
Institute, Inc. www.IRMI.com. The link to this article is found at 
https://www.irmi.com/articles/expert-commentary/when-workers-
aren't-employees

© 2017 Craig F. Stanovich, CPCU, CIC, CRM, AU
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Source: Other Insurance and the CGL Policy - May, 2009. 
This article was first published on IRMI.com and is used with 
permission. Copyright 2009, International Risk Management 
Institute, Inc. www.IRMI.com. The link to this article is found at 
https://www.irmi.com/articles/expert-commentary/other-insurance-and-the-
cgl-policy

© 2017 Craig F. Stanovich, CPCU, CIC, CRM, AU
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Marwell Constr., Inc. v. Underwriters at Lloyd's, London, 465 P.2d 
298 (Alaska 1970), Alaska Supreme Court quoting the Fifth Circuit 
Court of Appeals
Source: Other Insurance and the CGL Policy - May, 2009. 
This article was first published on IRMI.com and is used with 
permission. Copyright 2009, International Risk Management 
Institute, Inc. www.IRMI.com. The link to this article is found at 
https://www.irmi.com/articles/expert-commentary/other-
insurance-and-the-cgl-policy
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Marwell Constr., Inc. v. Underwriters at Lloyd's, London, 465 P.2d 
298 (Alaska 1970), Alaska Supreme Court quoting the Fifth Circuit 
Court of Appeals
Source: Other Insurance and the CGL Policy - May, 2009. 
This article was first published on IRMI.com and is used with 
permission. Copyright 2009, International Risk Management 
Institute, Inc. www.IRMI.com. The link to this article is found at 
https://www.irmi.com/articles/expert-commentary/other-
insurance-and-the-cgl-policy

© 2017 Craig F. Stanovich, CPCU, CIC, CRM, AU
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Marwell Constr., Inc. v. Underwriters at Lloyd's, London, 465 P.2d 
298 (Alaska 1970), Alaska Supreme Court quoting the Fifth Circuit 
Court of Appeals
Source: Other Insurance and the CGL Policy - May, 2009. 
This article was first published on IRMI.com and is used with 
permission. Copyright 2009, International Risk Management 
Institute, Inc. www.IRMI.com. The link to this article is found at 
https://www.irmi.com/articles/expert-commentary/other-
insurance-and-the-cgl-policy

© 2017 Craig F. Stanovich, CPCU, CIC, CRM, AU
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4. Other Insurance
If other valid and collectible insurance is available to the insured for 
a loss we cover under Coverages A or B of this Coverage Part, our 
obligations are limited as follows:

Source: Other Insurance and the CGL Policy - May, 2009. 
This article was first published on IRMI.com and is used with 
permission. Copyright 2009, International Risk Management 
Institute, Inc. www.IRMI.com. The link to this article is found at 
https://www.irmi.com/articles/expert-commentary/other-
insurance-and-the-cgl-policy

© 2017 Craig F. Stanovich, CPCU, CIC, CRM, AU
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4. Other Insurance
If other valid and collectible insurance is available to the insured for 
a loss we cover under Coverages A or B of this Coverage Part, our 
obligations are limited as follows:

Source: Other Insurance and the CGL Policy - May, 2009. 
This article was first published on IRMI.com and is used with 
permission. Copyright 2009, International Risk Management 
Institute, Inc. www.IRMI.com. The link to this article is found at 
https://www.irmi.com/articles/expert-commentary/other-
insurance-and-the-cgl-policy

© 2017 Craig F. Stanovich, CPCU, CIC, CRM, AU
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4. Other Insurance
If other valid and collectible insurance is available to the insured for 
a loss we cover under Coverages A or B of this Coverage Part, our 
obligations are limited as follows:

Source: Other Insurance and the CGL Policy - May, 2009. 
This article was first published on IRMI.com and is used with 
permission. Copyright 2009, International Risk Management 
Institute, Inc. www.IRMI.com. The link to this article is found at 
https://www.irmi.com/articles/expert-commentary/other-
insurance-and-the-cgl-policy

© 2017 Craig F. Stanovich, CPCU, CIC, CRM, AU
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4. Other Insurance
If other valid and collectible insurance is available to the insured for 
a loss we cover under Coverages A or B of this Coverage Part, our 
obligations are limited as follows:

Source: Other Insurance and the CGL Policy - May, 2009. 
This article was first published on IRMI.com and is used with 
permission. Copyright 2009, International Risk Management 
Institute, Inc. www.IRMI.com. The link to this article is found at 
https://www.irmi.com/articles/expert-commentary/other-
insurance-and-the-cgl-policy
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4. Other Insurance
If other valid and collectible insurance is available to the insured for 
a loss we cover under Coverages A or B of this Coverage Part, our 
obligations are limited as follows:

Source: Other Insurance and the CGL Policy - May, 2009. 
This article was first published on IRMI.com and is used with 
permission. Copyright 2009, International Risk Management 
Institute, Inc. www.IRMI.com. The link to this article is found at 
https://www.irmi.com/articles/expert-commentary/other-
insurance-and-the-cgl-policy
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4. Other Insurance
If other valid and collectible insurance is available to the insured for 
a loss we cover under Coverages A or B of this Coverage Part, our 
obligations are limited as follows:

Source: Other Insurance and the CGL Policy - May, 2009. 
This article was first published on IRMI.com and is used with 
permission. Copyright 2009, International Risk Management 
Institute, Inc. www.IRMI.com. The link to this article is found at 
https://www.irmi.com/articles/expert-commentary/other-
insurance-and-the-cgl-policy
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a. Primary Insurance
This insurance is primary except when Paragraph b. below
applies.
If this insurance is primary, our obligations are not affected unless 
any of the other insurance is also primary. Then, we will share with 
all that other insurance by the method described in Paragraph c.
below.

Source: Other Insurance and the CGL Policy - May, 2009. 
This article was first published on IRMI.com and is used with 
permission. Copyright 2009, International Risk Management 
Institute, Inc. www.IRMI.com. The link to this article is found at 
https://www.irmi.com/articles/expert-commentary/other-
insurance-and-the-cgl-policy
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Excess Insurance
(1)This insurance is excess over: 
(a) Any of the other insurance, whether primary, excess, contingent

or on any other basis:.

Source: Other Insurance and the CGL Policy - May, 2009. 
This article was first published on IRMI.com and is used with 
permission. Copyright 2009, International Risk Management 
Institute, Inc. www.IRMI.com. The link to this article is found at 
https://www.irmi.com/articles/expert-commentary/other-
insurance-and-the-cgl-policy

© 2017 Craig F. Stanovich, CPCU, CIC, CRM, AU
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Excess Insurance
(1)This insurance is excess over: 
(a) Any of the other insurance, whether primary, excess, contingent

or on any other basis:.

(i) That is Fire, Extended Coverage, Builder's Risk, Installation 
Risk or similar coverage for "your work";

Source: Other Insurance and the CGL Policy - May, 2009. 
This article was first published on IRMI.com and is used with 
permission. Copyright 2009, International Risk Management 
Institute, Inc. www.IRMI.com. The link to this article is found at 
https://www.irmi.com/articles/expert-commentary/other-
insurance-and-the-cgl-policy

© 2017 Craig F. Stanovich, CPCU, CIC, CRM, AU
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Excess Insurance
(1)This insurance is excess over: 
(a) Any of the other insurance, whether primary, excess, contingent

or on any other basis:.

(ii) That is Fire insurance for premises rented to you or temporarily 
occupied by you with permission of the owner;

Source: Other Insurance and the CGL Policy - May, 2009. 
This article was first published on IRMI.com and is used with 
permission. Copyright 2009, International Risk Management 
Institute, Inc. www.IRMI.com. The link to this article is found at 
https://www.irmi.com/articles/expert-commentary/other-
insurance-and-the-cgl-policy

© 2017 Craig F. Stanovich, CPCU, CIC, CRM, AU
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Excess Insurance
(1)This insurance is excess over: 
(a) Any of the other insurance, whether primary, excess, contingent

or on any other basis:.

(ii) That is Fire insurance for premises rented to you or temporarily 
occupied by you with permission of the owner;

Source: Other Insurance and the CGL Policy - May, 2009. 
This article was first published on IRMI.com and is used with 
permission. Copyright 2009, International Risk Management 
Institute, Inc. www.IRMI.com. The link to this article is found at 
https://www.irmi.com/articles/expert-commentary/other-
insurance-and-the-cgl-policy
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Excess Insurance
(1)This insurance is excess over: 
(a) Any of the other insurance, whether primary, excess, contingent

or on any other basis:.

(iii) That is insurance purchased by you to cover your liability as a 
tenant for "property damage" to premises rented to you or 
temporarily occupied by you with permission of the owner; or

Source: Other Insurance and the CGL Policy - May, 2009. 
This article was first published on IRMI.com and is used with 
permission. Copyright 2009, International Risk Management 
Institute, Inc. www.IRMI.com. The link to this article is found at 
https://www.irmi.com/articles/expert-commentary/other-
insurance-and-the-cgl-policy

© 2017 Craig F. Stanovich, CPCU, CIC, CRM, AU
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Excess Insurance
(1)This insurance is excess over: 
(a) Any of the other insurance, whether primary, excess, contingent

or on any other basis:.

iii) That is insurance purchased by you to cover your liability as a 
tenant for "property damage" to premises rented to you or 
temporarily occupied by you with permission of the owner; or

Source: Other Insurance and the CGL Policy - May, 2009. 
This article was first published on IRMI.com and is used with 
permission. Copyright 2009, International Risk Management 
Institute, Inc. www.IRMI.com. The link to this article is found at 
https://www.irmi.com/articles/expert-commentary/other-
insurance-and-the-cgl-policy

© 2017 Craig F. Stanovich, CPCU, CIC, CRM, AU
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Excess Insurance
(1)This insurance is excess over: 
(a) Any of the other insurance, whether primary, excess, contingent

or on any other basis:.

(iv) If the loss arises out of the maintenance or use of aircraft, 
"autos" or watercraft to the extent not subject to Exclusion g. of
Section I – Coverage A – Bodily Injury And Property Damage 
Liability..

Source: Other Insurance and the CGL Policy - May, 2009. 
This article was first published on IRMI.com and is used with 
permission. Copyright 2009, International Risk Management 
Institute, Inc. www.IRMI.com. The link to this article is found at 
https://www.irmi.com/articles/expert-commentary/other-
insurance-and-the-cgl-policy

© 2017 Craig F. Stanovich, CPCU, CIC, CRM, AU
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Excess Insurance
(1)This insurance is excess over: 
(a) Any of the other insurance, whether primary, excess, contingent

or on any other basis:.

(iv) If the loss arises out of the maintenance or use of aircraft, 
"autos" or watercraft to the extent not subject to Exclusion g. of
Section I – Coverage A – Bodily Injury And Property Damage 
Liability.

Source: Other Insurance and the CGL Policy - May, 2009. 
This article was first published on IRMI.com and is used with 
permission. Copyright 2009, International Risk Management 
Institute, Inc. www.IRMI.com. The link to this article is found at 
https://www.irmi.com/articles/expert-commentary/other-
insurance-and-the-cgl-policy

© 2017 Craig F. Stanovich, CPCU, CIC, CRM, AU
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Excess Insurance
(1)This insurance is excess over: 

(b) Any other primary insurance available to you covering 
liability for damages arising out of the premises or operations, or 
the products and completed operations, for which you have 
been added as an additional insured by attachment of an 
endorsement.

Source: Other Insurance and the CGL Policy - May, 2009. 
This article was first published on IRMI.com and is used with 
permission. Copyright 2009, International Risk Management 
Institute, Inc. www.IRMI.com. The link to this article is found at 
https://www.irmi.com/articles/expert-commentary/other-
insurance-and-the-cgl-policy

© 2017 Craig F. Stanovich, CPCU, CIC, CRM, AU
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Excess Insurance
(1)This insurance is excess over: 

(b) Any other primary insurance available to you covering 
liability for damages arising out of the premises or operations, or 
the products and completed operations, for which you have 
been added as an additional insured by attachment of an 
endorsement. The April 2013 ISO CGL policy has eliminated the 
underlined wording (attachment of an endorsement)

Source: Other Insurance and the CGL Policy - May, 2009. 
This article was first published on IRMI.com and is used with 
permission. Copyright 2009, International Risk Management 
Institute, Inc. www.IRMI.com. The link to this article is found at 
https://www.irmi.com/articles/expert-commentary/other-
insurance-and-the-cgl-policy

© 2017 Craig F. Stanovich, CPCU, CIC, CRM, AU
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Excess Insurance
(1)This insurance is excess over: 

(b) Any other primary insurance available to you covering 
liability for damages arising out of the premises or operations, or 
the products and completed operations, for which you have 
been added as an additional insured by attachment of an 
endorsement. The April 2013 ISO CGL policy has eliminated the 
underlined wording (attachment of an endorsement)

Source: Other Insurance and the CGL Policy - May, 2009. 
This article was first published on IRMI.com and is used with 
permission. Copyright 2009, International Risk Management 
Institute, Inc. www.IRMI.com. The link to this article is found at 
https://www.irmi.com/articles/expert-commentary/other-
insurance-and-the-cgl-policy

© 2017 Craig F. Stanovich, CPCU, CIC, CRM, AU
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Excess Insurance
(1)This insurance is excess over: 

(b) Any other primary insurance available to you covering 
liability for damages arising out of the premises or operations, or 
the products and completed operations, for which you have 
been added as an additional insured by attachment of an 
endorsement. The April 2013 ISO CGL policy has eliminated the 
underlined wording (attachment of an endorsement)

Source: Other Insurance and the CGL Policy - May, 2009. 
This article was first published on IRMI.com and is used with 
permission. Copyright 2009, International Risk Management 
Institute, Inc. www.IRMI.com. The link to this article is found at 
https://www.irmi.com/articles/expert-commentary/other-
insurance-and-the-cgl-policy

© 2017 Craig F. Stanovich, CPCU, CIC, CRM, AU
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Excess Insurance
(1)This insurance is excess over: 

(b) Any other primary insurance available to you covering 
liability for damages arising out of the premises or operations, or 
the products and completed operations, for which you have 
been added as an additional insured by attachment of an 
endorsement. The April 2013 ISO CGL policy has eliminated the 
underlined wording (attachment of an endorsement)

Source: Other Insurance and the CGL Policy - May, 2009. 
This article was first published on IRMI.com and is used with 
permission. Copyright 2009, International Risk Management 
Institute, Inc. www.IRMI.com. The link to this article is found at 
https://www.irmi.com/articles/expert-commentary/other-
insurance-and-the-cgl-policy

© 2017 Craig F. Stanovich, CPCU, CIC, CRM, AU
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Excess Insurance
(1)This insurance is excess over: 

(b) Any other primary insurance available to you covering 
liability for damages arising out of the premises or operations, or 
the products and completed operations, for which you have 
been added as an additional insured by attachment of an 
endorsement. The April 2013 ISO CGL policy has eliminated the 
underlined wording (attachment of an endorsement)

Source: Other Insurance and the CGL Policy - May, 2009. 
This article was first published on IRMI.com and is used with 
permission. Copyright 2009, International Risk Management 
Institute, Inc. www.IRMI.com. The link to this article is found at 
https://www.irmi.com/articles/expert-commentary/other-
insurance-and-the-cgl-policy

© 2017 Craig F. Stanovich, CPCU, CIC, CRM, AU
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c. Method Of Sharing
If any of the other insurance does not permit contribution by 
equal shares, we will contribute by limits. Under this method, 
each insurer's share is based on the ratio of its applicable limit 
of insurance to the total applicable limits of insurance of all 
insurers.

Source: Other Insurance and the CGL Policy - May, 2009. 
This article was first published on IRMI.com and is used with 
permission. Copyright 2009, International Risk Management 
Institute, Inc. www.IRMI.com. The link to this article is found at 
https://www.irmi.com/articles/expert-commentary/other-
insurance-and-the-cgl-policy

© 2017 Craig F. Stanovich, CPCU, CIC, CRM, AU
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c. Method Of Sharing
If any of the other insurance does not permit contribution by 
equal shares, we will contribute by limits. Under this method, 
each insurer's share is based on the ratio of its applicable limit 
of insurance to the total applicable limits of insurance of all 
insurers.

Source: Other Insurance and the CGL Policy - May, 2009. 
This article was first published on IRMI.com and is used with 
permission. Copyright 2009, International Risk Management 
Institute, Inc. www.IRMI.com. The link to this article is found at 
https://www.irmi.com/articles/expert-commentary/other-
insurance-and-the-cgl-policy
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16. "Products-completed operations hazard":
a. Includes all "bodily injury" and "property damage“ occurring 

away from premises you own or rent and arising out of "your 
product" or "your work“

Source: The Hazards of Products and Completed Operations –
Understanding the Fundamentals– October, 2006. 
This article was first published on IRMI.com and is used with 
permission. Copyright 2006, International Risk Management 
Institute, Inc. www.IRMI.com. The link to this article is found at 
https://www.irmi.com/articles/expert-commentary/the-
hazards-of-products-and-completed-operations

© 2017 Craig F. Stanovich, CPCU, CIC, CRM, AU
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16. "Products-completed operations hazard":
a. Includes all "bodily injury" and "property damage“ occurring 

away from premises you own or rent and arising out of "your 
product" or "your work“
except:
(1) Products that are still in your physical possession;

Source: The Hazards of Products and Completed Operations –
Understanding the Fundamentals– October, 2006. 
This article was first published on IRMI.com and is used with 
permission. Copyright 2006, International Risk Management 
Institute, Inc. www.IRMI.com. The link to this article is found at 
https://www.irmi.com/articles/expert-commentary/the-
hazards-of-products-and-completed-operations

© 2017 Craig F. Stanovich, CPCU, CIC, CRM, AU
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21. "Your product":
a. Means:
(1) Any goods or products, other than real property, manufactured, sold, handled, 

distributed or disposed of by:
(a) You;
(b) Others trading under your name; or
(c) A person or organization whose business or assets you have acquired; and

(2) Containers (other than vehicles), materials, parts or equipment furnished in 
connection with such goods or products.

Source: The Hazards of Products and Completed Operations – Understanding 
the Fundamentals– October, 2006. 

This article was first published on IRMI.com and is used with permission.
Copyright 2006, International Risk Management Institute, Inc. www.IRMI.com. 
The link to this article is found at https://www.irmi.com/articles/expert-
commentary/the-hazards-of-products-and-completed-operations

© 2017 Craig F. Stanovich, CPCU, CIC, CRM, AU
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21. "Your product":
b. Includes:
(1)Warranties or representations made at any time with respect to 

the fitness, quality, durability, performance or use of "your 
product";

Source: The Hazards of Products and Completed Operations –
Understanding the Fundamentals– October, 2006. 
This article was first published on IRMI.com and is used with 
permission. Copyright 2006, International Risk Management 
Institute, Inc. www.IRMI.com. The link to this article is found at 
https://www.irmi.com/articles/expert-commentary/the-
hazards-of-products-and-completed-operations

© 2017 Craig F. Stanovich, CPCU, CIC, CRM, AU
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21. "Your product":
b. Includes:
(1)Warranties or representations made at any time with respect to 

the fitness, quality, durability, performance or use of "your 
product";

Source: The Hazards of Products and Completed Operations –
Understanding the Fundamentals– October, 2006. 
This article was first published on IRMI.com and is used with 
permission. Copyright 2006, International Risk Management 
Institute, Inc. www.IRMI.com. The link to this article is found at 
https://www.irmi.com/articles/expert-commentary/the-
hazards-of-products-and-completed-operations
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21. "Your product":
b. Includes:
(1)Warranties or representations made at any time with respect to 

the fitness, quality, durability, performance or use of "your 
product";

Source: The Hazards of Products and Completed Operations –
Understanding the Fundamentals– October, 2006. 
This article was first published on IRMI.com and is used with 
permission. Copyright 2006, International Risk Management 
Institute, Inc. www.IRMI.com. The link to this article is found at 
https://www.irmi.com/articles/expert-commentary/the-
hazards-of-products-and-completed-operations

© 2017 Craig F. Stanovich, CPCU, CIC, CRM, AU
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21. "Your product":
a. Means:

(2) The providing of or failure to provide warnings or 
instructions.

Source: The Hazards of Products and Completed Operations –
Understanding the Fundamentals– October, 2006. 
This article was first published on IRMI.com and is used with 
permission. Copyright 2006, International Risk Management 
Institute, Inc. www.IRMI.com. The link to this article is found at 
https://www.irmi.com/articles/expert-commentary/the-
hazards-of-products-and-completed-operations

© 2017 Craig F. Stanovich, CPCU, CIC, CRM, AU
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21. "Your product":
c. Does not include vending machines or other property rented to 

or located for the use of others but not sold.

Source: The Hazards of Products and Completed Operations –
Understanding the Fundamentals– October, 2006. 
This article was first published on IRMI.com and is used with 
permission. Copyright 2006, International Risk Management 
Institute, Inc. www.IRMI.com. The link to this article is found at 
https://www.irmi.com/articles/expert-commentary/the-
hazards-of-products-and-completed-operations

© 2017 Craig F. Stanovich, CPCU, CIC, CRM, AU
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21. "Your product":
c. Does not include vending machines or other property rented to 

or located for the use of others but not sold.

Source: The Hazards of Products and Completed Operations –
Understanding the Fundamentals– October, 2006. 
This article was first published on IRMI.com and is used with 
permission. Copyright 2006, International Risk Management 
Institute, Inc. www.IRMI.com. The link to this article is found at 
https://www.irmi.com/articles/expert-commentary/the-
hazards-of-products-and-completed-operations
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22. "Your work":
a. Means:
(1) Work or operations performed by you or on your behalf; and
(2) Materials, parts or equipment furnished in connection with such 

work or operations.

Source: The Hazards of Products and Completed Operations –
Understanding the Fundamentals– October, 2006. 
This article was first published on IRMI.com and is used with 
permission. Copyright 2006, International Risk Management 
Institute, Inc. www.IRMI.com. The link to this article is found at 
https://www.irmi.com/articles/expert-commentary/the-
hazards-of-products-and-completed-operations

© 2017 Craig F. Stanovich, CPCU, CIC, CRM, AU
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22. "Your work":
a. Means:
b. Includes:
(1) Warranties or representations made at any time with respect to 

the fitness, quality, durability, performance or use of "your work", 
and

(2) The providing of or failure to provide warnings or instructions.

Source: The Hazards of Products and Completed Operations –
Understanding the Fundamentals– October, 2006. 
This article was first published on IRMI.com and is used with 
permission. Copyright 2006, International Risk Management 
Institute, Inc. www.IRMI.com. The link to this article is found at 
https://www.irmi.com/articles/expert-commentary/the-
hazards-of-products-and-completed-operations

© 2017 Craig F. Stanovich, CPCU, CIC, CRM, AU
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16. "Products-completed operations hazard":
a. Includes all "bodily injury" and "property damage“ occurring 

away from premises you own or rent and arising out of "your 
product" or "your work" except:

(2) Work that has not yet been completed or abandoned.

Source: The Hazards of Products and Completed Operations –
Understanding the Fundamentals– October, 2006. 
This article was first published on IRMI.com and is used with 
permission. Copyright 2006, International Risk Management 
Institute, Inc. www.IRMI.com. The link to this article is found at 
https://www.irmi.com/articles/expert-commentary/the-
hazards-of-products-and-completed-operations

© 2017 Craig F. Stanovich, CPCU, CIC, CRM, AU
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(2) Work that has not yet been completed or abandoned. However, 
"your work" will be deemed completed at the earliest of the 
following times:
(a) When all of the work called for in your contract has been 
completed.
Source: The Hazards of Products and Completed Operations –
Understanding the Fundamentals– October, 2006. 
This article was first published on IRMI.com and is used with 
permission. Copyright 2006, International Risk Management 
Institute, Inc. www.IRMI.com. The link to this article is found at 
https://www.irmi.com/articles/expert-commentary/the-
hazards-of-products-and-completed-operations

© 2017 Craig F. Stanovich, CPCU, CIC, CRM, AU
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(2) Work that has not yet been completed or abandoned. However, 
"your work" will be deemed completed at the earliest of the 
following times:
(b) When all of the work to be done at the job site has been 
completed if your contract calls for work at more than one job 
site.

Source: The Hazards of Products and Completed Operations –
Understanding the Fundamentals– October, 2006. 
This article was first published on IRMI.com and is used with 
permission. Copyright 2006, International Risk Management 
Institute, Inc. www.IRMI.com. The link to this article is found at 
https://www.irmi.com/articles/expert-commentary/the-
hazards-of-products-and-completed-operations
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(2) Work that has not yet been completed or abandoned. However, 
"your work" will be deemed completed at the earliest of the 
following times:
(c) When that part of the work done at a job site has been put to 
its intended use by any person or organization other than 
another contractor or subcontractor working on the same 
project.
Source: The Hazards of Products and Completed Operations –
Understanding the Fundamentals– October, 2006. 
This article was first published on IRMI.com and is used with 
permission. Copyright 2006, International Risk Management 
Institute, Inc. www.IRMI.com. The link to this article is found at 
https://www.irmi.com/articles/expert-commentary/the-
hazards-of-products-and-completed-operations
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Work that may need service, maintenance, correction, repair or 
replacement, but which is otherwise complete, will be treated as 
completed.

Source: The Hazards of Products and Completed Operations –
Understanding the Fundamentals– October, 2006. 
This article was first published on IRMI.com and is used with 
permission. Copyright 2006, International Risk Management 
Institute, Inc. www.IRMI.com. The link to this article is found at 
https://www.irmi.com/articles/expert-commentary/the-hazards-
of-products-and-completed-operations
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16. "Products-completed operations hazard":
Does not include "bodily injury" or "property damage" arising out

of:
(1) The transportation of property, unless the injury or damage 

arises out of a condition in or on a vehicle not owned or 
operated by you, and that condition was created by the 
"loading or unloading" of that vehicle by any insured;

Source: The Hazards of Products and Completed Operations –
Understanding the Fundamentals– October, 2006. 
This article was first published on IRMI.com and is used with 
permission. Copyright 2006, International Risk Management 
Institute, Inc. www.IRMI.com. The link to this article is found at 
https://www.irmi.com/articles/expert-commentary/the-
hazards-of-products-and-completed-operations
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16. "Products-completed operations hazard":
Does not include "bodily injury" or "property damage" arising out

of:
(1) The transportation of property, unless the injury or damage 

arises out of a condition in or on a vehicle not owned or 
operated by you, and that condition was created by the 
"loading or unloading" of that vehicle by any insured;

Source: The Hazards of Products and Completed Operations –
Understanding the Fundamentals– October, 2006. 
This article was first published on IRMI.com and is used with 
permission. Copyright 2006, International Risk Management 
Institute, Inc. www.IRMI.com. The link to this article is found at 
https://www.irmi.com/articles/expert-commentary/the-
hazards-of-products-and-completed-operations
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16. "Products-completed operations hazard":
Does not include "bodily injury" or "property damage" arising out

of:
(2) The existence of tools, uninstalled equipment or abandoned or 

unused materials; or

Source: The Hazards of Products and Completed Operations –
Understanding the Fundamentals– October, 2006. 
This article was first published on IRMI.com and is used with 
permission. Copyright 2006, International Risk Management 
Institute, Inc. www.IRMI.com. The link to this article is found at 
https://www.irmi.com/articles/expert-commentary/the-
hazards-of-products-and-completed-operations
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16. "Products-completed operations hazard":
Does not include "bodily injury" or "property damage" arising out

of:
(3) Products or operations for which the classification, listed in the 

Declarations or in a policy schedule, states that products-
completed operations are subject to the General Aggregate 
Limit.

Source: The Hazards of Products and Completed Operations –
Understanding the Fundamentals– October, 2006. 
This article was first published on IRMI.com and is used with 
permission. Copyright 2006, International Risk Management 
Institute, Inc. www.IRMI.com. The link to this article is found at 
https://www.irmi.com/articles/expert-commentary/the-
hazards-of-products-and-completed-operations
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2. "Auto" means:
a. A land motor vehicle, trailer or semitrailer designed for travel on 
public roads, including any attached machinery or equipment; or
b. Any other land vehicle that is subject to a compulsory or 
financial responsibility law or other motor vehicle insurance law in 
the state where it is licensed or principally garaged. 

However, "auto" does not include "mobile equipment".
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12. "Mobile equipment" means any of the following types of land vehicles, including any 
attached machinery or equipment:
a. Bulldozers, farm machinery, forklifts and other vehicles designed for use principally off 
public roads;
b. Vehicles maintained for use solely on or next to premises you own or rent;
c. Vehicles that travel on crawler treads;
d. Vehicles, whether self-propelled or not, maintained primarily to provide mobility to 
permanently mounted:
(1) Power cranes, shovels, loaders, diggers or drills; or
(2) Road construction or resurfacing equipment such as graders, scrapers or rollers;
e. Vehicles not described in Paragraph a., b., c. or d. above that are not self-propelled and 
are maintained primarily to provide mobility to permanently attached equipment of the 
following types:
(1) Air compressors, pumps and generators, including spraying, welding, building cleaning, 
geophysical exploration, lighting and well servicing equipment; or
(2) Cherry pickers and similar devices used to raise or lower workers;
f. Vehicles not described in Paragraph a., b., c. or d. above maintained primarily for 
purposes other than the transportation of persons or cargo.
(Definition Continues)
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However, self-propelled vehicles with the following types of permanently attached 
equipment are not "mobile equipment" but will be considered "autos":
(1) Equipment designed primarily for:

(a) Snow removal;
(b) Road maintenance, but not construction or resurfacing; or
(c) Street cleaning;

(2) Cherry pickers and similar devices mounted on automobile or truck chassis and 
used to raise or lower workers; and
(3) Air compressors, pumps and generators, including spraying, welding, building 
cleaning, geophysical exploration, lighting and well servicing equipment.
However, "mobile equipment" does not include any land vehicles that are subject to 
a compulsory or financial responsibility law or other motor vehicle insurance law in 
the state where it is licensed or principally garaged. Land vehicles subject to a 
compulsory or financial responsibility law or other motor vehicle insurance law are 
considered "autos".
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12. "Mobile equipment" means any of the following types of land vehicles, including any 
attached machinery or equipment:
a. Bulldozers, farm machinery, forklifts and other vehicles designed for use principally off 
public roads;
b. Vehicles maintained for use solely on or next to premises you own or rent;
c. Vehicles that travel on crawler treads;
d. Vehicles, whether self-propelled or not, maintained primarily to provide mobility to 
permanently mounted:
(1) Power cranes, shovels, loaders, diggers or drills; or
(2) Road construction or resurfacing equipment such as graders, scrapers or rollers;
e. Vehicles not described in Paragraph a., b., c. or d. above that are not self-propelled and 
are maintained primarily to provide mobility to permanently attached equipment of the 
following types:
(1) Air compressors, pumps and generators, including spraying, welding, building cleaning, 
geophysical exploration, lighting and well servicing equipment; or
(2) Cherry pickers and similar devices used to raise or lower workers;
f. Vehicles not described in Paragraph a., b., c. or d. above maintained primarily for 
purposes other than the transportation of persons or cargo.
(Definition Continues)
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12. "Mobile equipment" means any of the following types of land vehicles, including any 
attached machinery or equipment:
a. Bulldozers, farm machinery, forklifts and other vehicles designed for use principally off 
public roads;
b. Vehicles maintained for use solely on or next to premises you own or rent;
c. Vehicles that travel on crawler treads;
d. Vehicles, whether self-propelled or not, maintained primarily to provide mobility to 
permanently mounted:
(1) Power cranes, shovels, loaders, diggers or drills; or
(2) Road construction or resurfacing equipment such as graders, scrapers or rollers;
e. Vehicles not described in Paragraph a., b., c. or d. above that are not self-propelled and 
are maintained primarily to provide mobility to permanently attached equipment of the 
following types:
(1) Air compressors, pumps and generators, including spraying, welding, building cleaning, 
geophysical exploration, lighting and well servicing equipment; or
(2) Cherry pickers and similar devices used to raise or lower workers;
f. Vehicles not described in Paragraph a., b., c. or d. above maintained primarily for 
purposes other than the transportation of persons or cargo.
(Definition Continues)
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12. "Mobile equipment" means any of the following types of land vehicles, including any 
attached machinery or equipment:
a. Bulldozers, farm machinery, forklifts and other vehicles designed for use principally off 
public roads;
b. Vehicles maintained for use solely on or next to premises you own or rent;
c. Vehicles that travel on crawler treads;
d. Vehicles, whether self-propelled or not, maintained primarily to provide mobility to 
permanently mounted:
(1) Power cranes, shovels, loaders, diggers or drills; or
(2) Road construction or resurfacing equipment such as graders, scrapers or rollers;
e. Vehicles not described in Paragraph a., b., c. or d. above that are not self-propelled and 
are maintained primarily to provide mobility to permanently attached equipment of the 
following types:
(1) Air compressors, pumps and generators, including spraying, welding, building cleaning, 
geophysical exploration, lighting and well servicing equipment; or
(2) Cherry pickers and similar devices used to raise or lower workers;
f. Vehicles not described in Paragraph a., b., c. or d. above maintained primarily for 
purposes other than the transportation of persons or cargo.
(Definition Continues)
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12. "Mobile equipment" means any of the following types of land vehicles, including any 
attached machinery or equipment:
a. Bulldozers, farm machinery, forklifts and other vehicles designed for use principally off 
public roads;
b. Vehicles maintained for use solely on or next to premises you own or rent;
c. Vehicles that travel on crawler treads;
d. Vehicles, whether self-propelled or not, maintained primarily to provide mobility to 
permanently mounted:
(1) Power cranes, shovels, loaders, diggers or drills; or
(2) Road construction or resurfacing equipment such as graders, scrapers or rollers;
e. Vehicles not described in Paragraph a., b., c. or d. above that are not self-propelled and 
are maintained primarily to provide mobility to permanently attached equipment of the 
following types:
(1) Air compressors, pumps and generators, including spraying, welding, building cleaning, 
geophysical exploration, lighting and well servicing equipment; or
(2) Cherry pickers and similar devices used to raise or lower workers;
f. Vehicles not described in Paragraph a., b., c. or d. above maintained primarily for 
purposes other than the transportation of persons or cargo.
(Definition Continues)

© 2017 Craig F. Stanovich, CPCU, CIC, CRM, AU



124

12. "Mobile equipment" means any of the following types of land vehicles, including any 
attached machinery or equipment:
a. Bulldozers, farm machinery, forklifts and other vehicles designed for use principally off 
public roads;
b. Vehicles maintained for use solely on or next to premises you own or rent;
c. Vehicles that travel on crawler treads;
d. Vehicles, whether self-propelled or not, maintained primarily to provide mobility to 
permanently mounted:
(1) Power cranes, shovels, loaders, diggers or drills; or
(2) Road construction or resurfacing equipment such as graders, scrapers or rollers;
e. Vehicles not described in Paragraph a., b., c. or d. above that are not self-propelled and 
are maintained primarily to provide mobility to permanently attached equipment of the 
following types:
(1) Air compressors, pumps and generators, including spraying, welding, building cleaning, 
geophysical exploration, lighting and well servicing equipment; or
(2) Cherry pickers and similar devices used to raise or lower workers;
f. Vehicles not described in Paragraph a., b., c. or d. above maintained primarily for 
purposes other than the transportation of persons or cargo.
(Definition Continues)
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12. "Mobile equipment" means any of the following types of land vehicles, including any 
attached machinery or equipment:
a. Bulldozers, farm machinery, forklifts and other vehicles designed for use principally off 
public roads;
b. Vehicles maintained for use solely on or next to premises you own or rent;
c. Vehicles that travel on crawler treads;
d. Vehicles, whether self-propelled or not, maintained primarily to provide mobility to 
permanently mounted:
(1) Power cranes, shovels, loaders, diggers or drills; or
(2) Road construction or resurfacing equipment such as graders, scrapers or rollers;
e. Vehicles not described in Paragraph a., b., c. or d. above that are not self-propelled and 
are maintained primarily to provide mobility to permanently attached equipment of the 
following types:
(1) Air compressors, pumps and generators, including spraying, welding, building cleaning, 
geophysical exploration, lighting and well servicing equipment; or
(2) Cherry pickers and similar devices used to raise or lower workers;
f. Vehicles not described in Paragraph a., b., c. or d. above maintained primarily for 
purposes other than the transportation of persons or cargo.
(Definition Continues)
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12. "Mobile equipment" means any of the following types of land vehicles, including 
any attached machinery or equipment:
However, self-propelled vehicles with the following types of permanently attached 
equipment are not "mobile equipment" but will be considered "autos":
(1) Equipment designed primarily for:

(a) Snow removal;
(b) Road maintenance, but not construction or resurfacing; or
(c) Street cleaning;

(2) Cherry pickers and similar devices mounted on automobile or truck chassis and 
used to raise or lower workers; and
(3) Air compressors, pumps and generators, including spraying, welding, building 
cleaning, geophysical exploration, lighting and well servicing equipment.
However, "mobile equipment" does not include any land vehicles that are subject to 
a compulsory or financial responsibility law or other motor vehicle insurance law in 
the state where it is licensed or principally garaged. Land vehicles subject to a 
compulsory or financial responsibility law or other motor vehicle insurance law are 
considered "autos".
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12. "Mobile equipment" means any of the following types of land vehicles, including 
any attached machinery or equipment:
However, self-propelled vehicles with the following types of permanently attached 
equipment are not "mobile equipment" but will be considered "autos":
(1) Equipment designed primarily for:

(a) Snow removal;
(b) Road maintenance, but not construction or resurfacing; or
(c) Street cleaning;

(2) Cherry pickers and similar devices mounted on automobile or truck chassis and 
used to raise or lower workers; and
(3) Air compressors, pumps and generators, including spraying, welding, building 
cleaning, geophysical exploration, lighting and well servicing equipment.
However, "mobile equipment" does not include any land vehicles that are subject to 
a compulsory or financial responsibility law or other motor vehicle insurance law in 
the state where it is licensed or principally garaged. Land vehicles subject to a 
compulsory or financial responsibility law or other motor vehicle insurance law are 
considered "autos".
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This insurance does not apply to:

g. Aircraft, Auto Or Watercraft
"Bodily injury" or "property damage" arising out of the ownership, 
maintenance, use or entrustment
to others of any aircraft, "auto" or watercraft owned or operated by 
or rented or loaned to any insured. Use includes operation and 
"loading or unloading".

This exclusion does not apply to:

(3) Parking an "auto" on, or on the ways next to, premises you own 
or rent, provided the "auto" is not owned by or rented or loaned to 
you or the insured;
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This insurance does not apply to:

g. Aircraft, Auto Or Watercraft
"Bodily injury" or "property damage" arising out of the ownership, 
maintenance, use or entrustment
to others of any aircraft, "auto" or watercraft owned or operated by 
or rented or loaned to any insured. Use includes operation and 
"loading or unloading".

This exclusion does not apply to:
(b) the operation of any of the machinery or equipment listed in 
Paragraph f.(2) or f.(3) of the definition of "mobile equipment”

f. (2) Cherry pickers and similar devices mounted on automobile or 
truck chassis and used to raise or lower workers; and 
f. (3) Air compressors, pumps and generators, including spraying, 
welding, building cleaning, geophysical exploration, lighting and 
well servicing equipment.
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This insurance does not apply to:

g. Aircraft, Auto Or Watercraft
"Bodily injury" or "property damage" arising out of the ownership, 
maintenance, use or entrustment
to others of any aircraft, "auto" or watercraft owned or operated by 
or rented or loaned to any insured. Use includes operation and 
"loading or unloading".

This exclusion does not apply to:
(a) The operation of machinery or equipment that is attached to, or 
part of, a land vehicle that would qualify under the definition of 
"mobile equipment" if it were not subject to a compulsory or 
financial responsibility law or other motor vehicle insurance law in 
the state where it is licensed or principally garaged;
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2. "Auto" means:
b. Any other land vehicle that is subject to a compulsory or 
financial responsibility law or other motor vehicle insurance law in 
the state where it is licensed or principally garaged. However, 
"auto" does not include "mobile equipment".
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2. "Auto" means:
b. Any other land vehicle that is subject to a compulsory or 
financial responsibility law or other motor vehicle insurance law in 
the state where it is licensed or principally garaged. However, 
"auto" does not include "mobile equipment".
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Landlord and Tenant
Relationship

A landlord-tenant relationship is 
created when there is 

(1) a reversion in the landlord;
(2) creation of an estate in the tenant

either at will or for a term less than that
which the landlord holds;

(3) a contract. [1]

Reversion – The interest that is left after subtracting what the transferor 
has parted with from what the transferor originally had. Black’s Law 
Dictionary Eighth Edition.

Estate – The amount, degree, nature and quality of a person’s interest 
in land or other property. Black’s Law Dictionary Eighth Edition.

[1] American Jurisprudence, Second Edition, A Modern Comprehensive Text
Statement of American Law, Volume 49, Landlord and Tenant (Thomson/West
2006), Section 1
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Rights of Parties in Lease

The rights of a lessee and a lessor 
in property subject to a lease are 
divided; the lessee has possessory 
interest, and the lessor has the 
reversionary interest. [2]

Possessory interest – The present right to control property, including a 
right to exclude others by a person who is not necessarily the owner.
Black’s Law Dictionary Eighth Edition

Reversionary interest – A future interest left in the transferor or 
successor. Black’s Law Dictionary Eighth Edition

[2] Ibid
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Elements of a Lease

In order to be valid and 
enforceable, a lease generally must 
contain the following essential 
terms: (1) names of the parties; (2) 
a description of the demised realty; 
(3) a statement of the term of the
lease; and (4) the rent or other
consideration. [3]

[3] American Jurisprudence, Second Edition, A Modern Comprehensive Text
Statement of American Law, Volume 49, Landlord and Tenant (Thomson/West
2006), Section 22
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Types of Tenancies
Tenancy for years – The distinguishing characteristic of 
tenancy for years is that it is to endure a fixed or 
computable period of time. [4]

Periodic Tenancy – A “periodic tenancy” is one that 
endures for a certain period and will continue for 
subsequent like periods unless terminated by one of the 
parties at the end of the period [5]

Tenancy at Will –A “tenancy-at-will” is that which a tenant 
has by an entry made thereon under a demise to hold 
during joint wills of the parties. It may be terminated at any 
time at the will of either party. [6]

[4] American Jurisprudence, Second Edition, A Modern Comprehensive Text 
Statement of American Law, Volume 49, Landlord and Tenant (Thomson/West 
2006), Section 110

5] American Jurisprudence, Second Edition, A Modern Comprehensive Text 
Statement of American Law, Volume 49, Landlord and Tenant (Thomson/West 
2006), Section 115

[6] American Jurisprudence, Second Edition, A Modern Comprehensive Text 
Statement of American Law, Volume 49, Landlord and Tenant (Thomson/West 
2006), Section 118
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Landlord’s Exposure

Landlord will restore the Leased Premises to 
the extent (i) practicable, (ii) permitted by law, 
(iii) and insurance proceeds are available to 
Landlord. If Landlord reasonably determines it 
cannot restore the Leased Premises within 180 
days from the date of casualty, Landlord will 
promptly give notice to Tenant; and either 
Landlord or Tenant may terminate this Lease 
by notice to the other party within thirty (30) 
days of Landlord’s notice.

Damage By Fire to Building

Is landlord required to restore building in the above?

Under what circumstances is landlord not required to restore building?

•If restoration not practicable
•If restoration not permitted by law
•If insurance proceeds not available 

What other sections of the lease are pertinent to determining landlord’s 
obligation to tenant?
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Landlord’s Exposure

• As a general rule, under a general and 
unqualified agreement to repair, a lessor 
has a duty, upon destruction of the leased 
premises by fire or other casualty, to 
restore the premises to the condition they 
were in when the lease was executed. [7]

Generally – What is Duty of Landlord to the 
tenant to rebuild the building after fire 
damage?

Is landlord’s obligation to restore unqualified?

[7] American Jurisprudence, Second Edition, A Modern Comprehensive Text 
Statement of American Law, Volume 49, Landlord and Tenant (Thomson/West 
2006), Section 461
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Landlord’s Exposure

The lessors agree to keep said theatre buildings, and 
the equipment hereby leased, insured to the extent of 
its full insurable value in some reliable insurance 
company.  In event the premises or property hereby 
leased shall at any time during the operation and 
continuance of this lease be damaged or destroyed by 
fire or other casualty, the lessors shall thereupon and 
forthwith repair and restore said premises and property 
to the same condition in which they were before the 
happening of such fire or other casualty [8]

Damage By Fire to Building

What time period is landlord required to restore building?

Is this obligation to restore unequivocal?

Does this address the cause of the fire i.e. tenant’s negligence versus unintentional 
act (i.e. lightning)?

Does the Landlord’s obligation to rebuild relieve tenant of damage caused by 
tenant’s negligence? 

[8] Winkler v. Appalachian Amusement Co., N.C., 79 S.E.2d 185 (1953)
[9] Ibid

This paragraph of the lease does not expressly or impliedly exempt the 
defendant [tenant] from liability for any damage by fire to the demised 
premises caused proximately by its negligence. [9] 
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Landlord’s Exposure

Generally, the liability of a tenant for the 
destruction of a building by fire depends on 
negligence. In the absence of stipulations in 
the lease, the tenant is only required to use 
reasonable diligence to protect buildings on 
the demised premises from destruction by fire, 
and is not liable for accidental damages or 
destruction by fire; the tenant is liable only if 
the buildings are destroyed through the 
tenant's wrongful act or negligence. [10]

Damage By Fire to Building- Is Tenant Liable to 
Landlord for ANY damage regardless of cause?

[10] American Jurisprudence, Second Edition, A Modern Comprehensive Text 
Statement of American Law, Volume 49, Landlord and Tenant (Thomson/West 
2006), Section 692
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Landlord’s Exposure

If the Building is totally or partially damaged or destroyed, 
the Landlord shall diligently repair and restore the 
Building to substantially the same condition prior to 
damage or destruction; provided, however, that if in the 
Landlord’s judgment, such repair and restoration cannot 
be completed within one hundred eighty (180) days 
(taking into account the time needed for a satisfactory 
settlement with any insurance company), then Landlord 
shall have the right, at its sole option, to terminate the 
lease by giving notice of termination within forty-five days 
after the occurrence of damage or destruction.  
Notwithstanding anything herein to the contrary, Landlord 
shall not be obligated to restore the Building if the cost of 
repairing or restoring the Building would exceed fifty 
percent (50%)

Damage By Fire to Building

How long does the Landlord have to rebuild the building or repair the 
damage?

Diligently repair and restore – but not if the restoration takes over 180
days – if longer than 180 days, Landlord may cancel lease.

How long does the Landlord have to make the determination?

At least until settlement is reached with insurers.

What if the building total loss? Is the Landlord obligated to repair or 
restore?

If more than 50% destroyed, Landlord is NOT obligated to repair or
restore – is lease then cancelled?
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Landlord’s Exposure

Tenant, at its expense, will keep and maintain 
the Premises and all fixtures and equipment in 
clean, safe and sanitary condition, and shall 
take good care thereof and make all repairs 
thereto, and in compliance with all applicable 
laws, regulations.

Damage By “Wear and Tear”

Generally, must tenant repair “wear and tear”?

Unless expressly excepted by the language of the lease, the lessee 
under a covenant to repair is not relieved from liability resulting from 
reasonable wear and tear or obsolescence [11]

[11] American Jurisprudence, Second Edition, A Modern Comprehensive Text 
Statement of American Law, Volume 49, Landlord and Tenant (Thomson/West 
2006), Section 707
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Landlord’s Exposure

Tenant will yield up the Leased Premises in broom-
clean condition with all furniture, trade fixtures, and 
equipment removed. All improvements, additions, 
installations, renovations, changes or alterations in the 
Leased Premises (except Tenant’s trade fixtures) shall 
remain in the Leased Premises and be surrendered 
upon the expiration of the Term. Tenant will have no 
obligation under this section of this Lease with respect 
to reasonable wear and tear and damage by fire and 
casualty.

Surrender or “Yield Up” Clause

Tenant not responsible for “reasonable wear and tear.”

Generally, what is Landlord’s obligation to repair ordinary wear and 
tear”?

Generally, a landlord is under no obligation to a tenant to repair, 
unless there is a contract creating a duty to repair [12]

[12] American Jurisprudence, Second Edition, A Modern Comprehensive Text
Statement of American Law, Volume 49, Landlord and Tenant (Thomson/West
2006), Section 454
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Landlord’s Exposure

A general covenant of the tenant to repair or to 
keep the premises in repair, merely binds the 
tenant to make ordinary repairs reasonably 
required to keep premises in proper condition, 
and does not require the tenant to make repairs 
involving structural changes. [13]

Structural v. Non-Structural Repairs

Is cost of repair an insurable or a business risk?

Damage by wear and tear – business risk
Damage to plate glass – may be insurable
Damage by fire to premises – insurable 

In some cases, structural and non-structural may be defined by a dollar 
amount – Example:

• Tenant is responsible for repairs under $75,000 
• Landlord is responsible for repairs over $75,000

13] American Jurisprudence, Second Edition, A Modern Comprehensive Text 
Statement of American Law, Volume 49, Landlord and Tenant (Thomson/West 
2006), Section 707
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Landlord’s Exposure

… it is generally true that, in the absence 
of a specific provision or agreement, a 
landlord is under no obligation to his or 
her tenant to procure or pay for 
insurance on the demised premises. [14]

Property Insurance - Building

If lease is silent on the issue of who insures the building, is Landlord 
responsible to Tenant? 

[14] American Jurisprudence, Second Edition, A Modern Comprehensive Text
Statement of American Law, Volume 49, Landlord and Tenant (Thomson/West
2006), Section 374
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Landlord’s Exposure

Throughout the Lease Term, Landlord shall 
insure Building (or shall cause Building to be 
insured) against loss due to fire or other 
casualties, including broad form property 
insurance policies, with an agreed amount 
endorsement and full replacement cost 
coverage, exclusive of excavations, footings 
and foundations.

Property Insurance – Insurance Clause

What does “cause Building to be insured mean?”

What are other casualties?

Does “other casualties” include Flood, Earthquake, Terrorism, Building 
Ordinance, etc.? 

What is “broad form property insurance?”

Do they mean literally Causes of Loss – Broad Form?

Comment – Insurance clauses usually do not match terminology or 
“terms of art” used in the insurance business

What can be changed or added to clarify what is meant?
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Landlord’s Exposure

Property insurance on the building, including the 
common areas, against loss or damage by risks of 
direct physical loss as insured against under Special 
Form (sometimes known as “all risk” coverage).  The 
insurance coverage will be for not less than 90% of the 
full replacement value of the building, including an 
agreed value clause suspending coinsurance, and will 
include all permanent tenant improvements made by 
Landlord or approved by Landlord pursuant to the 
section entitled, “Alterations, Maintenance and 
Condition of the Leased Premises.”  Landlord will be 
the named insured and all proceeds of insurance will be 
payable to Landlord.

Property Insurance – Insurance Clause

Does this make clearer what Landlord is to purchase for property 
insurance? 
Who is to receive the insurance proceeds?
Has Landlord agreed to insure tenant improvements? 
Does the Tenant have any right to the insurance proceeds?

[16] American Jurisprudence, Second Edition, A Modern
Comprehensive Text Statement of American Law, Volume 49, Landlord
and Tenant (Thomson/West 2006), Section 378

Where it is the intent of the parties to the lease that the 
lessor’s fire insurance cover the lessee as well, if the 
lessors choose not to use the insurance proceeds to rebuild 
the leased premises, the lessee has an equitable interest in 
the proceeds to the extent of his or her liability for future 
rents [16]
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Landlord’s Exposure

Legal Definition: Permanent improvements 
are improvements that the annnexor [Tenant] 
intends to make an enduring part of the 
realty. By contrast, trade fixtures are items 
that are annexed to and put on the realty for 
the purpose of the annexor’s business and 
are thus by operation of law removable.[17]

Tenant’s Improvements

[17] American Jurisprudence, Second Edition, A Modern 
Comprehensive Text Statement of American Law, Volume 49, Landlord 
and Tenant (Thomson/West 2006), Section 749
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Landlord’s Exposure

Insurance Definition: Improvements and 
betterments are fixtures, alterations or 
additions:
a) Made part of the building or structure you

occupy but do not own; and
b) You acquired or made at your expense but

cannot legally remove. [18]

Tenant’s Improvements

Who owns Tenant Improvements and when?

[18] ISO Building and Commercial Property Coverage Form – CP 00 10 10 12 –
included in Covered Property – Your Business Personal Property

[19] American Jurisprudence, Second Edition, A Modern Comprehensive Text
Statement of American Law, Volume 49, Landlord and Tenant (Thomson/West
2006), Section 749

Absent an express contract in the lease to the contrary, any 
improvement constructed on the leased premises do not belong 
to the tenant but rather, are the property of the landlord at the 
end of the term of the lease. As a contract, a lease can allocate 
who owns the improvements during and after the term of a 
lease. [19]
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Landlord’s Exposure

Lease is often silent on:
1) Who owns the lease improvements
2) Interest in Landlord/Tenant in Lease

Improvements
3) Tenant’s obligation to report value to Landlord

of lease improvements
4) Who is to repair or replace the lease

improvements – Landlord or Tenant

Tenant’s Improvements- Problems

1) As improvement become part of the realty (by definition they are
permanently attached to the building), should Landlord include value
of Tenant’s Improvements in insurable value of building?

2) In the event of a building loss, insurer likely to include such
values in coinsurance calculation – leaving Landlord with
coinsurance penalty

3) Insurance policies view tenant’s interest as “use” interest
4) If Tenant does not report improvement’s values to insurer,

coinsurance issue noted in 3) is likely to result to Landlord

When lease is silent on repair or replacement of improvements, who
must repair or replace?

In the absence of a statutory provision or agreement between the parties to the
contrary, the lessor is not obligated to pay the lessee for improvement erected by
the lessee upon the demised premises…[20]

{20] American Jurisprudence, Second Edition, A Modern Comprehensive Text Statement of 
American Law, Volume 49, Landlord and Tenant (Thomson/West 2006), Section 458
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Landlord’s Exposure

Tenant will not make any alterations or 
improvements to the Leased Premises without 
Landlord’s prior written consent. Tenant shall 
provide to Landlord the construction costs of 
Tenant’s Work and the costs of any tenant’s 
improvements made by or on behalf of Tenant 
with Landlord’s prior written consent. Such 
costs shall be promptly provided to the 
Landlord.

Tenant’s Improvements- Sample Lease Wording

Benefit to Landlord

Not only must Tenant obtain written consent of Landlord to 
make improvements, costs of improvement must be provided 
to the Landlord.

Landlord now can add costs (value) to insurable building value
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Landlord’s Exposure

…any and all alterations, changes and/or 
improvements made to the premises shall be 
deemed owned by the Lessee until such time 
as lease is terminated. The Lessee, at its own 
expense, and proceeding with reasonable 
speed, shall repair and reconstruct all 
improvements made by the Lessee to the 
Leased Premises.

Tenant’s Improvements- Sample Lease Wording

Lessee also agrees to “purchase and maintain property insurance on 
a replacement cost basis on the property of Lessee…including 
coverage for damage to all alterations and improvement made by 
Lessee…”
Landlord may consider excluding from its Building coverage cost of 
Tenant’s Improvements by using: 

Additional Property Not Covered – ISO CP 14 20 11 91:
The following is added to PROPERTY NOT COVERED if an X is 
shown in a box on the Schedule below:

The value of improvements, alterations or repairs (including 
labor, materials and supplies) being performed by Tenant(s)

The above endorsement would avoid coinsurance problems for 
Landlord.
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Landlord’s Exposure

• Loss of rental income from tenants
– does rent abate?

• Loss of rental value – the value of
Landlord’s space

• Loss of “additional” rents – other
charges i.e. utilizes, taxes, etc.

• Lease cancellation

Time Element Exposures - Landlord

Does rent automatically abate during a period when premises is 
untenantable due to fire or other damage?

Look in lease for rent abatement clause – don’t forget “additional 
rents”

[21] American Jurisprudence, Second Edition, A Modern Comprehensive Text
Statement of American Law, Volume 49, Landlord and Tenant (Thomson/West
2006), Section

A tenant is not relieved of an express promise or covenant to 
pay rent in the event of destruction of the premises unless 
destruction is of the entire premises, such that nothing 
remains capable of being held or enjoyed. [21]
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Landlord’s Exposure

If the damage to the demised premises by fire 
or other casualty should be so extensive as to 
render the whole or any part thereof 
untenantable and unsuitable for use and 
occupation by the Tenant, then a just 
proportion of the rent shall be suspended or 
abated until the demises premises shall be 
restored or replaced..

Rent Abatement - Sample Lease Wording

Above is proportional rent abatement clause (including additional rents). 
Landlord may insure exposure for Time Element including Rental Value coverage –
ISO Business Income (And Extra Expense) Coverage Form CP 00 30 06 07

“Rental Value" means Business Income that consists of:
a. Net Income (Net Profit or Loss before income taxes) that would have been 

earned or incurred as rental income from tenant occupancy of the premises 
described in the Declarations as furnished and equipped by you, including fair 
rental value of any portion of the described premises which is occupied by you; 
and

b. Continuing normal operating expenses incurred in connection with that 
premises, including:

(1) Payroll; and
(2) The amount of charges which are the legal obligation of the tenant(s) but would 

otherwise be your obligations.    
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Landlord’s Exposure

• Older View – …the landlord is not liable to the
tenant  and others on the leased property for
physical harm caused by a dangerous
condition on the leased premises which
existed when the tenant took possession…[or]
where the dangerous condition comes into
existence after tenant takes possession[22]

Landlord’s Liability Exposures

Basis for older view:
• Arises partly from caveat emptor (or caveat lessee) doctrine
• Reflects traditional high regard for land-owning class

Recognized exception under older view:
• Undisclosed dangerous condition – landlord has reason to believe

dangerous condition will not be discovered or landlord conceals
dangerous condition

• If premises leased for admission of the public

[22]Restatement of the Law, Second, Property 2d, Landlord and Tenant,
Volume 1, Chapter Seventeen, Sections 355 and 356

02/2019 Craig F. Stanovich, CPCU, CIC, AU 
Risk Implications for Commercial Real Estate Leases

Page 24



25

Landlord’s Exposure

• Evolving View – Some courts have now 
repudiated the general rules of nonliability, 
and to the extent this trend continues, 
landlords may be responsible to tenants and 
others on the leased premises on the basis of 
the general law of negligence without regard 
to the rule for this chapter [23]    

Landlord’s Liability Exposures

Considerations in imposing liability on Landlord:
Common areas – if in control of landlord but used by the tenant:

• Landlord may be subject to liability to tenant and others 
lawfully upon premises

• Liability is for a dangerous condition that landlord may make 
safe by reasonable care

• Examples – hall, stairs, elevators and approaches to the 
building

Landlord’s duty to repair – if imposed or agreed upon by landlord
• Landlord is subject to liability for physical harm to tenant and 

others lawfully on premises by a condition of disrepair 
• Promise by tenant to keep leased premises in repair may 

relieve landlord of duty and thus liability arising from repair

[23]Restatement of the Law, Second, Property 2d, Landlord and Tenant, Volume 1, 
Chapter Seventeen, Introductory Notes
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Landlord’s Exposure

To the extent permitted by law, tenant agrees 
to hold harmless and indemnity the landlord 
against any and all injury, loss or damage and 
any and all claims, loss or damage…caused by 
or have resulted from any act, omission or 
negligence of the tenant, including tenant’s 
employees and contractors, unless caused by 
the negligence of landlord, its agents, servants 
or employees.

Landlord’s Liability Exposures- Hold Harmless & Indemnity

Hold Harmless Agreement A contract in which one party agrees to indemnify 
the other. See Indemnity. [Black’s Law Dictionary 8th Edition]
Indemnity Clause A contractual provision in which one party agrees to answer 
for any specified or unspecified liability or harm that the other party might incur 
also termed hold harmless clause. [Black’s Law Dictionary 8th Edition]

Agreement to be responsible for some else’s liability to third parties 
Very commonly found in Real Estate Lease Agreements 
Usually fits with CGL’s definition of “insured contract”:
"Insured contract" means:
a. A contract for a lease of premises. However, that portion of the contract for a lease of

premises that indemnifies any person or organization for damage by fire to premises
while rented to you or temporarily occupied by you with permission of the owner is 
not an "insured contract";
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Landlord’s Exposure

Each party, on its own behalf and on behalf of any one 
claiming under or through it by way of subrogation or 
otherwise, hereby waives all claims, rights and causes 
of action against the other party, for any loss or 
damage in or to the building or other improvements 
located on the real property described in page 1, the 
demised premises and its contents caused by any risk 
insured against under any insurance policies carried 
by either party or required to be carried under this 
lease at the time of such loss or damage, even if such 
loss or damage may have been caused by the 
negligence of the other party, its officers, employees, 
contractors, agents or invitees.[24]

Landlord’s Liability Exposures- Release of Liability

The Gap maintained a property insurance policy underwritten by five insurers 
providing coverage for personal property, betterments and improvements and 
business interruption. As a result of the fire, The Gap allegedly sustained 
covered losses of $ 1,321,091.76, representing damage to its personal property, 
as well as a significant business interruption loss, but, because of its $ 1 million 
deductible, recovered only $ 321,091.76 under the policy.

The Gap claimed that the lease's waiver of subrogation provision did not bar 
recovery of the $ 1 million of its property loss that was uninsured because of its 
deductible.

In any event, plaintiffs, as noted, do not assert any claim based on the owners' 
breach of their obligation to repair the demised premises. Instead, they base 
their damage claim on a cause of action in negligence, which, as discussed, is 
unaffected by the waiver of subrogation clause and would include damages for 
business interruption loss…
[24] The Gap v. Red Apple Companies, Inc. 725 NYS 2d 312 (N.Y. App. Division 2001)
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Landlord’s Exposure

But you may waive your rights against another party in writing:
1. Prior to a loss to your Covered Property or Covered Income.
2. After a loss to your Covered Property or Covered Income only if,

at time of loss, that party is one of the following:
a. Someone insured by this insurance;
b. A business firm:

(1) Owned or controlled by you; or
(2) That owns or controls you; or

c. Your tenant.
This will not restrict your insurance.[25]

Landlord’s Liability Exposures- Waiver of Subrogation

May a Landlord waive their rights of recovery (and thus extinguish the 
insurer’s right of subrogation) against a Tenant for Property and Time 
Element Coverage without insurer’s permission?

What must the Landlord do prior to or after a loss to waive recovery rights 
against a Tenant?

Only requirement  - waiver or release must be in writing

[25] ISO Commercial Property Conditions CP 00 90 07 88 – I. Transfer of Rights of
Recovery Against Others
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Landlord’s Exposure

Tenant will maintain general comprehensive public 
liability insurance with respect to the demised 
premises issued by insurance companies licensed in 
the state including Landlord and Tenant as named 
insureds in amounts not less that Three Million for 
injuries to one person and not less than Three Million 
with respect to injuries in any one accident and not 
less than Five Hundred Thousand with respect to 
damage to property. Each policy will provide that 
same shall not be modified or terminated without ten 
(10) days written notice to Landlord.

Landlord’s Liability Exposures- Liability Insurance of Tenant

Issues with Tenant’s Insurance Requirements: Outdated
What is “general comprehensive public liability insurance?”

What about auto liability insurance?

Split Limits for BI and PD – not available

Licensed in the State – non-admitted insurers not acceptable?

Can Tenant obtain insurance for Landlord as Named Insured?

Will Tenant’s insurer provide 10 day cancellation notice to Landlord?
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Landlord’s Exposure

A standard “occurrence based” Insurance Services 
Office (ISO) Commercial General Liability Insurance or 
its equivalent to protect Tenant for liability arising out 
of the Premises and a standard Insurance Services 
Office (ISO) Business Automobile Liability Insurance 
or its equivalent to protect Tenant for liability arising 
out of motor vehicles owned, rented, hired, leased or 
borrowed by the Tenant for the maintenance, 
operation, use, loading or unloading of such motor 
vehicles on or near the Premises, with the following 
minimum limits of liability:

Landlord’s Liability Exposures- Sample Wording for Tenant’s Insurance

Commercial General Liability Insurance
• $1,000,000 Each Occurrence Limit
• $1,000,000 Personal & Advertising Limit
• $2,000,000 General Aggregate Limit – Per Location
• $2,000,000 Products-Completed Operations Aggregate Limit
• $   100,000 Damage to Premises Rented to You Limit
• $       5,000 Medical Expenses Limit
Business Automobile Liability Insurance
$1,000,000 Combined Single Limit

Landlord shall be named as an additional insured on the Commercial
General Liability policy using ISO additional insured form CG 20 11 04 13
or its equivalent…
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Tenant’s Exposure

Triple Net Lease – A “net” type lease, which 
may also be denominated a “net-net” or “net-
net-net” lease, typically requires lessee to pay 
a monthly lump sum for rental, in addition to 
holding the lessee responsible for all other 
costs and expenses arising out of the 
property, including taxes and insurance. In a 
long term net lease, the tenant has virtually 
complete responsibility to repair. [26]

Tenant Agrees to be Responsible for Building

Triple Net Lease often characterized as arrangement in which Tenant has 
agreed to be responsible as if Tenant owned building including:

• Tenant responsible for any damage to the building, whether 
accidental or by negligence of Tenant

• Tenant responsible to purchase insurance on the building
• Insurable interest of Tenant is created by agreement to repair or 

restore damage regardless of fault

[26] American Jurisprudence, Second Edition, A Modern Comprehensive Text 
Statement of American Law, Volume 49, Landlord and Tenant 
(Thomson/West 2006), Section 716
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Tenant’s Exposure

Tenant agrees that in the event of the damage 
or destruction of the Leased Premises, Tenant 
forthwith shall proceed to repair, restore, 
replace or rebuild the Leased Premises 
(including Tenant's leasehold improvements), 
to substantially the condition in which the 
same were immediately prior to such damage 
or destruction.

Triple Net Lease – Sample Wording

Tenant has assumed responsibility to rebuild or repair leased premises, 
regardless of fault of tenant. 

Should tenant rely on their own GL policy to pay for such damages?
Exclusions to Coverage A:
b. Contractual Liability

"Bodily injury" or "property damage" for which the insured is obligated to pay damages
by reason of the assumption of liability in a contract or agreement. This exclusion 
does not apply to liability for damages:
(1) That the insured would have in the absence of the contract or agreement; or
(2) Assumed in a contract or agreement that is an "insured contract",

9. "Insured contract" means:
a. A contract for a lease of premises. However, that portion of the contract for a lease of

premises that indemnifies any person or organization for damage by fire to premises
while rented to you or temporarily occupied by you with permission of the owner is not 
an "insured contract";
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Tenant’s Exposure

Tenant shall, it its own cost and expense, keep 
the building insured and shall cover the 
Landlord for loss due to fire, extended 
coverage and so-called “all risk” to the full 
insurable value thereof. Further, the Tenant 
agrees to pay the Landlord the amount of any 
deductible applicable to each loss…

Triple Net Lease – Sample Insurance Requirement

Tenant has agreed to purchase property Insurance.
How is Tenant to “cover the Landlord” with insurance purchased by 
Tenant? 

Standard Approach: List Landlord as Loss Payee – Loss Payable Form
CP 12 18 10 12*
F. Building Owner Loss Payable Clause
1. The Loss Payee shown in the Schedule or in the Declarations is the owner 

of the described building, in which you are a tenant.
2. We will adjust losses to the described building with the Loss Payee. Any 

loss payment made to the Loss Payee will satisfy your claims against us 
for the owner's property.

3. We will adjust losses to tenants' improvements and betterments with you, 
unless the lease provides otherwise.

*New in 2007
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Tenant’s Exposure

Additional Insured – Building Owner CP 12 19 06 07*

The building owner identified in this 
endorsement is a Named Insured, but only 
with respect to the coverage provided under 
this Coverage Part or Policy for direct physical 
loss or damage to the building(s) described in 
the Schedule.

*New in 2007

Landlord as Named Insured on Tenant’s Property Policy

Alternative to Loss Payable Clause

Even though this new endorsement is entitled “Additional 
Insured” the Landlord (Building Owner) has the status as a 
Named Insured for the purposes of the listed Building. 
Does status of Named Insured instead of Loss Payee 
provide broader protection for Landlord? 

Under the additional insured—building owner endorsement, covered 
loss to the identified building would be adjusted with and payable to 
both the insured and the building owner, since both are insureds with 
respect to the identified building. However, under the building owner 
loss payable option in the loss payable provisions endorsement, 
covered loss to the identified building would be adjusted with and 
payable to the building owner only, except that loss to tenants’ 
improvements and betterments is adjusted with the insured tenant.  © 
International Risk Management Institute , Inc. 08/01/09
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Tenant’s Exposure

Landlord is not responsible for replacing 
tenant improvements absent agreement to do 
so. [27]
Therefore, Tenant should be prepared to repair 
or replace its own improvements and include 
replacement value of improvements in 
Tenant’s Business Personal Property limits. 
[28]

Tenant’s Improvements

[27] In the absence of a statutory provision or agreement between the parties to 
the contrary, the lessor is not obligated to pay the lessee for improvement 
erected by the lessee upon the demised premises…
American Jurisprudence, Second Edition, A Modern Comprehensive Text Statement of 
American Law, Volume 49, Landlord and Tenant (Thomson/West 2006), Section 458

[28] Building and Personal Property Coverage Form CP 00 10 10 12
b. Your Business Personal Property located in or on the building described in the 
Declarations or in the open (or in a vehicle) within 100 feet of the described premises, 
consisting of the following …:

(6) Your use interest as tenant in improvements and betterments. Improvements and 
betterments are fixtures, alterations, installations or additions:

(a) Made a part of the building or structure you occupy but do not own; and
(b) You acquired or made at your expense but cannot legally remove;
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Tenant’s Exposure

d. We will not pay on a replacement cost basis for any loss or
damage:
(1) Until the lost or damaged property is actually repaired or
replaced; and
(2) Unless the repairs or replacement are made as soon as
reasonably possible after the loss or damage.
With respect to tenants' improvements and betterments, the 
following also apply:
(3) If the conditions in d.(1) and d.(2) above are not met, the value
of tenants' improvements and betterments will be determined as a
proportion of your original cost, as set forth in the Valuation Loss
Condition of this Coverage Form; and
(4) We will not pay for loss or damage to tenants' improvements
and betterments if others pay for repairs or replacement.

Tenant’s Improvements – Valuation 

If Tenant purchases Replacement Cost Option, valuation will be as follows:

1) If the Tenant repairs or replaces damaged improvements (subject to
other replacement cost conditions), the insurer will pay full replacement
cost (subject to policy limit, coinsurance, etc.)

2) If the Landlord (or others) pays to repair or replace the Tenant’s
damaged improvements (may be as the result of building repair or
replacement), Tenant’s insurer will not pay (Tenant has already been
indemnified).
3) If the Tenant does not repair or replace damaged improvements,
Tenant’s insurer will pay only unamortized value of original cost of
improvements.
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Tenant’s Exposure

Tenant has 10 year lease. At the 
beginning of the lease, Tenant installs $2 
million of improvements. In year 7 of the 
lease, fire destroys Tenant’s 
improvements that now have a 
replacement cost of $2.5 million – but 
Tenant does not replace improvements. 
What will Tenant recover from their 
insurer?

Tenant’s Improvements – Unamortized Original Cost 

Tenant’s recovery will be as follows:   Original Cost: $2 million 

Used up or “amortized” 7 years of 10 year lease – 70% Amortized

Unused or “unamortized” 3 years of a 10 year lease – 30% Unamortized

30% of Unamortized. Original cost is $2 million. Insurer pays 30% or $2 
million or $600,000. 

The theory is that all the “use interest” left in the improvement as Tenant 
cannot used the improvements after lease expiration. 
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Tenant’s Exposure

Tenant has a 10 year lease and installs $2 
million worth of improvements. In year 2, a 
serious fire damages the building. Landlord 
has the option to cancel all leases if more than 
50% of building is damaged by fire or other 
casualty. Landlord cancels Tenant’s lease. 
None of Tenant’s improvements are damaged 
by the fire. What will Tenant recover from its 
insurer for the cost of its improvements?

Tenant’s Improvements – Undamaged Improvements

Tenant will not be able to recover any amount from their insurer – there 
has been no physical loss or damage to covered property (tenant’s 
improvements) – thus no loss under Tenant’s Property Insurance policy.

NOTE: If Tenant plans to make substantial or costly improvements to 
leasehold, it is critical for Tenant to know exactly under what 
circumstances Landlord may cancel lease.

Option to Consider : Leasehold Interest Coverage Form CP 00 60 
A. COVERAGE

We will pay for loss of Covered Leasehold Interest you sustain due to the cancellation
of your lease. The cancellation must result from direct physical loss of or damage to 
property at the premises described in the Declarations caused by or resulting from 
any Covered Cause of Loss.

c. Improvements and Betterments, meaning the unamortized portion of payments made
by you for improvements and betterments.
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Tenant’s Exposure

…The occurrence of any loss, 
damage, destruction of the Leased 
Premises however caused whether 
covered by insurance or not shall 
not be grounds for any reduction or 
abatement of rent. 

Tenant’s Time Element - Rents

Tenant has agreed to no abatement in rent, regardless of whether the 
premises is untenantable. 

1. Business Income
Business Income means the:

a. Net Income (Net Profit or Loss before income taxes) that would have 
been earned or incurred; and 

b. Continuing normal operating expenses incurred, including payroll
Tenant may treat obligation to continue rent payments as a continuing 
normal operating expenses under Business Income Coverage
Important additional benefit – if properly written, Business Income and Extra 
Expense will pay more than Tenant’s obligation to pay rent to Landlords- such as loss 
of Net Income or Extra Expense to continue operations at another location.
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Tenant’s Exposure

In addition to loss of value of 
improvement, Tenant may lose the 
following if lease is cancelled due to an 
insured event:
– Bonus rent paid
– Below market or favorable rent
– Prepaid rent that will not be returned

Tenant’s Lease Cancellation Loss Exposures

LEASEHOLD INTEREST COVERAGE FORM

We will pay for loss of Covered Leasehold Interest you sustain due to the cancellation of 
your lease. The cancellation must result from direct physical loss of or damage to 
property at the premises described in the Declarations caused by or resulting from any 
Covered Cause of Loss. 
Covered Leasehold Interest means the following for which an amount of "net leasehold 
interest" at inception is shown in the Leasehold Interest Coverage Schedule:
a. Tenants' Lease Interest, meaning the difference between the:
(1) Rent you pay at the described premises; and
(2) Rental value of the described premises that you lease.
b. Bonus Payments, meaning the unamortized portion of a cash bonus that will not be
refunded to you. A cash bonus is money you paid to acquire your lease. It does not
include:
(1) Rent, whether or not prepaid; or
(2) Security.

d. Prepaid Rent, meaning the unamortized portion of any amount of advance rent you
paid that will not be refunded to you
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Tenant’s Exposure

Tenant agrees to be responsible for all 
maintenance and repairs necessary at the 
premises. Tenant agrees that a duly authorized 
representative of the Landlord will make 
quarterly inspections and may notify Tenant of 
any maintenance and repairs required. Tenant 
shall complete such repairs within 30 days…    

Tenant’s Liability – Arising out of Repairs

If tenant agrees to be responsible for repairs, may relieve landlord of 
liability for injury arising out of failure to repair

Tenant responsible for its own negligence i.e. failure to perform repairs 
with reasonable care resulting in injury to landlord’s or tenant’s 
invitees, licensees.
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Tenant’s Exposure

So what happens if a tenant negligently 
damages the leased premises, the lease is 
silent on liability and the landlord has 
insurance to coverage the damage? By 
insuring the premises, the question becomes 
whether the landlord took on the obligation of 
covering the tenant’s negligence under his 
insurance – shielding the tenant from liability 
to the landlord’s insurer. [28]

Tenant’s Liability – Damage to Landlord’s Property

[28] Aleatra P. Williams, “Insurers’ Rights of Subrogation Against Tenants:
The Begotten Union Between Equity and Her Beloved,” Defense Law
Journal, Volume 57, No. 1, May, 2008
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Tenant’s Exposure

…The modern trend, also known as 
the “Sutton rule,” prohibits an 
insurer from recovering against a 
negligent tenant in a subrogation 
claim unless the rental agreement 
expresses a contrary intent. [29]

The “Sutton Rule”

Some reasons for prohibiting subrogation against Tenant [30]:

1. Tenant as “Co-insured” – “the Sutton court held subrogation should not be permitted
because the law treats the tenant as a co-insured of the landlord unless there is an
express agreement to the contrary.”

2. Reasonable expectations – “The possibility that a lessor’s insurer may proceed
against a lessee is almost certainly not within the expectation of most landlords and
tenants unless they have been forewarned by expert counseling.”

3. Security Deposits – “The receipt of a security deposit may be viewed as a landlord’s
waiver of claims against a tenant.”

4. Economic Waste – “…each tenant in a building would have to carry massive
amount of liability insurance. At the same time, the tenant’s are paying for landlord’s
property insurance as part of their rent or additional rent.”

5. Tenant as Reinsurer – “Subrogation in the landlord-tenant context shifts risks of
insurance losses onto tenants…”

[29] Aleatra P. Williams, “Insurers’ Rights of Subrogation Against Tenants: The Begotten Union Between
Equity and Her Beloved,” Defense Law Journal, Volume 57, No. 1, May, 2008

[30] Ibid

Landlord/Tenant Subrogation in all 50 States – Matthiesen, Wickert & Lehrer, S.C. – www.mwl-law.com
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Tenant’s Exposure

Coverage options available to 
Tenant (absent “Sutton” rule):
– Damage to Premises Rented to

You
– Legal Liability CP 0040
– First Party (Property) Insurance

Tenant’s Liability – Damage to Landlord’s Property

Damage to Premises Rented to You – Fire Damage ONLY and limit often 
inadequate ($100,000 to $500,000)

Exclusions c. through n. do not apply to damage by fire to premises while 
rented to you or temporarily occupied by you with permission of the owner. A 
separate limit of insurance applies to this coverage as described in Section III
– Limits Of Insurance [Damage to Premises Rented to You]

LEGAL LIABILITY COVERAGE FORM CP 00 40– Covered causes (Special) 
and limit may be greater – but still requires fault (tort liability)

A. Coverage
We will pay those sums that you become legally obligated to pay as damages 
because of direct physical loss or damage, including loss of use, to Covered 
Property caused by accident and arising out of any Covered Cause of Loss

Covered Property, as used in this Coverage Form, means tangible property of 
others in your care, custody or control that is described in the Declarations or 
on the Legal Liability Coverage Schedule.
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Tenant’s Exposure

Tenant shall indemnify and hold harmless 
Landlords, his agents, servants and 
employees against and from any and all claims 
arising from Tenant’s use or condition of the 
Premises or conduct of its business from any 
liability arising out any act, neglect, fault or 
omission of Tenant, its agents or employees 
proceeding brought against Landlord by 
reason of such claim. 

Tenant’s Liability – Hold Harmless and Indemnify

To the extent such liability is for bodily injury or property damage AND the claim is not 
excluded by the CGL, indemnity agreements for lease of premises fall within definition 
of “insured contract” under Tenant’s CGL policy. 

Care should be taken to avoid assuming liability via the hold harmless and indemnity 
that is not covered by the CGL (for example, premises pollution) that would leave the 
Tenant with an obligation to indemnify but without the benefit of insurance to fund the 
indemnity. 

Further, indemnity agreements may be unenforceable either by statute or by case law 
– Example: Massachusetts MGL 186, Section 15: 

Any provision of a lease or other rental agreement relating to real property whereby a lessee or
tenant enters into a covenant, agreement or contract, by the use of any words whatsoever, the 
effect of which is to indemnify the lessor or landlord or hold the lessor or landlord harmless, or 
preclude or exonerate the lessor or landlord from any or all liability to the lessee or tenant, or to 
any other person, for any injury, loss, damage or liability arising from any omission, fault, 
negligence or other misconduct of the lessor or landlord on or about the leased or rented 
premises or on or about any elevators, stairways, hallways or other appurtenance used in 
connection therewith, shall be deemed to be against public policy and void.
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Tenant’s Exposure

Tenant at its sole cost shall maintain fire and 
extended coverage insurance on all alterations 
and all other contents of the Tenant located on 
the Demised Premises, including any 
Leasehold Improvements, in an amount 
sufficient so that no coinsurance penalty will 
be applied in case of loss.  

Tenant’s – Property Insurance Requirements

While a lease requirement for Tenant to purchase insurance on 
Tenant’s own property located on the premises is not uncommon, 
it is often left out of the insurance provisions of a lease as focus 
tends to be on liability Insurance.

No mention of deductible amount (See The Gap v. Red Apple 
Companies, Inc. 725 NYS 2d 312 (N.Y. App. Division 2001))

See also Waiver of Subrogation 
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Tenant’s Exposure

Tenant’s Insurance.  Tenant agrees to 
purchase and maintain in force throughout the 
term of this lease (including extensions of this 
lease) the following insurance:
i. Rental Income insurance protecting 

Landlord from loss of rents and other 
charges during the period while the 
Premises are untenantable due to fire or 
other casualty (for the period reasonably 
determined by Landlord).

Requirement Tenant Purchase Rental Income Insurance

In the event the lease does not allow for the rent to abate, Landlord may demand 
that Tenant purchase Rental Income insurance for the benefit of Landlord to provide 
funding for Landlord’s loss of rental income during periods when premises is 
untenantable due to damage by a covered cause of loss. 

BUSINESS INCOME – LANDLORD AS ADDITIONAL INSURED (RENTAL VALUE) 
CP 15 03 06 07 (new in 2007)

C. With respect to the coverage provided under this endorsement, the definition of "Rental Value" is 
replaced by the following:
"Rental Value" means the:

1. Net income that would have been earned as rental income from tenant occupancy of the premises 
described in the Schedule, as furnished and equipped by the Additional Insured; and
2. Amount of continuing normal operating expenses which are the legal obligation of the tenant and 
which would otherwise be the Additional Insured's obligations.

In Paragraphs C.1. and C.2. above, the terms tenant and tenant occupancy refer to the Named 
Insured under this policy, who is a tenant of the Additional Insured
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Tenant’s Exposure

To the extent that Landlord’s or Tenant’s 
insurance pays for loss, Landlord and Tenant 
hereby releases the other from any and all 
liability to the other or anyone claiming though 
or under them by way of subrogation for any 
loss or damage to property insured by fire or 
any other casualties included in Paragraph 16 
[Insurance], even if either party was negligent 
in causing such damage, so long as insurance 
is in force at the time of the damage. 

Waiver of Subrogation (Mutual Waiver)

Fairly common in real estate leases – Mutual Waiver of Subrogation (so-called) –more 
accurately a mutual exculpatory agreement. The intended effect is:

If insurance the Tenant’s insurance pays the Tenant for damage to the Tenant’s property 
caused by the Landlord, the Tenant has released the Landlord from liability and Tenant’s 
insurer cannot recover from Landlord, even if Landlord is negligent.  

Similarly, if the Landlord’s insurance pays the Landlord for damage to the Landlord’s 
property caused by the Tenant, the Landlord has released the Tenant from Liability and 
the Landlord’s insurer cannot recover from Tenant, even if Tenant is negligent. 
However, if the insurance of either does not pay because:

• The loss is not covered by the other’s insurance (i.e. Business Income); or
• The loss falls within the deductible
• The loss exceeds the Landlord’s or Tenant’s policy Limits
• The loss results in coinsurance penalty to either
The release does not apply and Tenant or Landlord may still be liable
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Tenant’s Exposure

Tenant at its sole cost and expense maintain 
public liability insurance for personal injury 
and death, property damage, advertising injury 
and completed operations and products 
liability coverage, with a least a limit of 
$1,000,000 Combined Single Limit. Landlord 
and Landlord’s agent shall be named as 
additional insureds to the extent of its interest 
under this lease only. 

Tenant’s Liability Insurance Requirements

It should be expected by Tenant to name Landlord as additional insured
Do they mean personal injury or bodily insurance (using insurance terms of art)?
What is a Combined Single Limit? Is no Aggregate Limit allowed?
Who is Landlord’s agent to be additional insured?  What is “extent of its [Landlord’s] 
interest under this lease?

ADDITIONAL INSURED – MANAGERS OR LESSORS OF
PREMISES CG 20 11 04 13
Section II – Who Is An Insured is amended to include as an additional insured the 
person(s) or organization(s) shown in the Schedule, but only with respect to liability 
arising out of the ownership, maintenance or use of that part of the premises 
leased to you and shown in the Schedule and subject to the following additional 
exclusions: 
This insurance does not apply to:
1. Any "occurrence" which takes place after you cease to be a tenant in that premises.
2. Structural alterations, new construction or demolition operations performed by or on 
behalf of the person or organization shown in the Schedule.
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Risk Implications – Commercial 
Real Estate Leases
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Risk Implications for  
Commercial Real Estate Leases
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a) It seems as if everybody is a dot.com now 

b) Your insured is too busy making use of this new technology to 
consider the risks 

a) 85% of all business are expected to have an Internet presence 
by the end of 2013 

a) 7 new people get Internet access every second 

a) Radio – 35 years 



 

b) Television – 13 years 

a) Hosts its own Web site 

b) Creates media content electronically 

c) Distributes media content electronically 

a) Provides its own proprietary online service to providers 



 

a) Provides Internet access services, support, software or 
consulting

a) Utilizes the telecommunications networks for business 

b) Intranet 

c) Extranet 



 

a) DNS mining 

b) Spoofing (IP & DNS) 

c) IP hijacking 

d) Port scanning 

e) Stealth scanning 

f) Ping scanning 

g) SNMP probing 

h) System identification 

i) Default exploration 

j) NT registry mining 

k) Password cracking 

l) Session key recovery 

m) Dictionary attacks 

n) Log exploration 

o) Buffer overflow attack 

p) Denial of service 



 

a) Casual attackers (80%) 

b) Experienced attackers (18%) 

c) Professional attackers (2%) 

a) Stage one: discovery 

b) Stage two: penetration 

c) Stage three: control 



 



 

 Scrip is used as 
 a fundraiser, sold 
 at a percentage 
 of value 
 
 Stored value card 
 could be a 
 phone card 
 
 Smart card has a 
 chip 

 
 
 
 
 
 
 

 



 

a) Credit Card, Fund Transfer Card, Forgery and Counterfeit 
Money

 
• HO 04 53 can be 
 used to increase 
 limit 
 
 
 
• Card must be in 
 insured’s name 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
• Business use 
 excluded 



 



 



 



 











 

a) Business Personal Property 

 
 
 
 
 
 Machinery & 
 equipment 
 
 All other 
 personal 
 property 
 
 Labor, materials & 
 services 
 
 Leased property, 
 unless CP 14 60 
 used 

 
 
 
 
 
 
 
 
 





CLM  rule 31.c.(7) 

Separately scheduled 

With valued option, insured can cover the 
property for a stipulated value rather than Actual 
Cash Value 

Coinsurance still applies 

C

oinsuranc

c.(7)

Separately schedule

h valued option, 
rty for a stipulated

ue 

till a



In your care,
custody or
control and

In or on building
or within 100 feet

a) Personal Property of Others Valuation

Replacement cost
for PPO is now
an option

b) Coverage Extension

Personal effects of
insured, officers,
partners,
employees

 Except theft

Personal
property of
others

$2,500 limit



 

 
 
 
 
 
• Electronic data 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 Valuable papers 
 and records 



 

a) Electronic Data 
 
 
 
 
 
 
 
 
 
• Destroyed or 
 corrupted 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
• Virus coverage 
 
 
 
 
 
 
 
 
 
 
 
• $2,500 annual 
 aggregate 



 

a) How the coverage is activated 

 
 
 
 
 
 
 
 Triggered by 
 entry of 80% or 
 higher 
 coinsurance 

b) Valuable Papers and Records 

 
 
 
• Does not cover 
 property of 
 others 
 
 
 
• Not electronic 
 data 
 
 
 
 
 
 
 
 
 
 
 Cost to research 
 
 $2,500 



 

 
 
 Collapse missing 



 



 



 



 



 



 



 



 



 



 



 



 



 



 



 



 



 



 



 



 



 



 



 



 



 

 
 
 
 
 
 
 
 
 Period of 
 restoration only 
 
 
 Renting, moving 
 to and equipping 
 a temporary 
 location 
 
 Hiring a 
 subcontractor to 
 fulfill a contract 
 
 Overtime wages 
 to expedite 
 
 Payment of above 
 market prices for 
 merchandise 
 
 To the extent it 
 reduces the loss 



 

 
 
 
 
 
• Business income 
 exclusion 
 
 
• Extra expense 
 exclusion 
 
 
 
 
 
 
• Definition of 
 electronic data 
 
 
 
 
 
 
 
 
 
 
 
 
• Covers electronic 
 data in building 
 equipment 



 

 
 
 
 
 
 
 
• Included in the 
 limits 
 
 
 
 
 
• Named peril 
 coverage 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
• $2,500 limit 

d. Interruption of Computer Operations 

 (1) Under this Additional Coverage, electronic data has the meaning  
  described under Additional Limitation – Interruption of Computer  
  Operations. 

(2) Subject to all provisions of this Additional Coverage, you may extend the  
  insurance that applies to Business Income and Extra Expense to apply  
  to a “suspension” of “operations” caused by an interruption in computer  
  operations due to destruction or corruption of electronic data due to a  
  Covered Cause of Loss.  However, we will not provide coverage under  
  this Additional Coverage when the Additional Limitation – Interruption Of  
  Computer Operations does not apply based on Paragraph A.4.d. therein. 

(3) With respect to the coverage provided under this Additional Coverage,  
  the Covered Causes of Loss are subject to the following: 

(a) If the Causes Of Loss – Special Form applies, coverage under this  
   Additional Coverage, Interruption of Computer Operations, is  
   limited to the “specified causes of loss” as defined in that form and  
   Collapse as set forth in that form. 

(b) If the Causes Of Loss – Broad Form applies, coverage under this  
   Additional Coverage, Interruption of Computer Operations,  
   includes Collapse as set forth in that Form. 

(c) If the Causes Of Loss form is endorsed to add a Covered Cause of  
   Loss, the additional Covered Causes of Loss does not apply to the  
   coverage provided under this Additional Coverage, Interruption of  
   Computer Operations. 

(d) The Covered Causes of Loss include a virus, harmful code or  
   similar instruction introduced into or enacted on a computer system  
   (including electronic data) or a network to which it is connected,  
   designed to damage or destroy any part of the system or disrupt its  
   normal operation.  But there is no coverage for an interruption  
   related to manipulation of a computer system (including electronic  
   data) by any employee, including a temporary or leased employee,  
   or by an entity retained by you to inspect, design, install, maintain,  
   repair or replace the system. 

(4) The most we will pay under this Additional Coverage, Interruption Of  
  Computer Operations is $2,500 (unless a higher limit is shown in the  
  Declarations) for all loss sustained and expense incurred in any one  
  policy year, regardless of the number of interruptions or the number of  
  premises, locations or computer systems involved.  If loss payment  
  relating to the first interruption does not exhaust this amount, then the  
  balance is available for loss or expense sustained or incurred as a result  
  of subsequent interruptions in that policy year.  A balance remaining at  
  the end of a policy year does not increase the amount of insurance in the 
  next policy year.  With respect to any interruption which begins in one  
  policy year and continues or results in additional loss or expense in a  
  subsequent policy year(s), all loss and expense is deemed to be  
  sustained or incurred in the policy year in which the interruption began. 

(5) This Additional Coverage, Interruption Of Computer Operations, does  
  not apply to loss sustained or expense incurred after the end of the  
  “period of restoration”, even if the amount of insurance stated in (4)
  above has not been exhausted. 













 

 
 
 
 
 Property damage 

 
 
 Physical injury 
 
 
 
 
 
 
 
 
 
 
 
 Seagate 
 Technology v St. 
 Paul Fire and 
 Marine (C-94-
 1999) – Coding 
 fails to qualify as 
 PD 



 

 
 
 Added to clarify 
 that coverage for 
 electronic data is 
 not provided 
 under the CGL 





 



















 

 
 
 
 
 
 
 
 
 
 
 
 
 
 Publication via e-
 mail or web-site 

a) Defamation 

b) Invasion of privacy 



 

c) Customer credit card numbers or other customer information 
(maintaining privacy of information) 

d) Business Exclusion 

 Better covered 
 under a specialty 
 policy 
 
 
 Specific reference 
 
  Web design 
 
  Internet service 
  provider 
 
 
 
 
 
 
 Links are an 
 exception to the 
 exclusion 



 

e) Hijacking from web site 

 
 
 
 
 
 
 Misleading domain 
 names or 
 metatags 

f) The CGL is not a solution for the chat room or BBS exposure 

 Lumney v Prodigy 
 Services Co., 94 
 N.Y.2d 242, 701 
 N.Y.S.2d 684, 723 
 N.E.2d 539 (1999) 

g) Provide a specific technology based product that addresses these 
issues specifically on a global basis 

h) Provide trade secrets coverage in the event of theft by an employee 
(CNA)



 

 
 
 
 Now includes 
 internet and 
 other electronic 
 publications 
 
 
 Applies to 
 advertising 
 material only on 
 the web site, not 
 all material 

a) Use of web site – linking/framing with other industries 

b) Revenues 

c) Coverage is readily available in many of the Cyberspace policies 

d) Provide an E&O policy for this exposure 

e) The CGL/Umbrella does not cover this exposure 

a) Copyright infringement 

b) Patent infringement 

c) Trade Mark – Trade Name/Service Mark – Service name infringement 



 

d) Trade Dress Infringement 

e) Trade Secret – theft 

f) Average defense costs 

 
 
 
 Likelihood of this 
 type of claim is 
 increasing 
 
 4 main categories 
 listed, with 
 general reference 
 to other rights 
 
 
 Advertising 
 exception 

g) Provide a Cyberspace policy that includes as many of the named 
issues as possible 



 

h) Provide a Cyberspace policy that provides protection for loss of trade 
secret

i) D&O policies have responded to some of these suits if entity coverage 
is provided 

 
 
 Provide a foreign 
 liability policy 
 
 Look to 
 insurance 
 companies 
 admitted in 
 foreign countries 
 
 Provide a true 
 umbrella with 
 world wide 
 coverage for 
 claims and suits 















 

 
 
 Excludes intrusive 
 electronic 
 marketing 
 techniques 
 
 Federal, state and 
 local laws 
 prohibit these 
 techniques 



 

 

 
 
 
• Instruments that 
 represent money 
 
 
 
 Does not apply 
 to cards issued 
 by insured 

 







 

 
 
• Inside the 
 premises – Theft 
 of Money and 
 Securities 
 
 
 
 
• Computer and 
 Funds Transfer 
 Fraud 

 
• Computer data 
 not other 
 property 

 
• Computer 
 instructions 

 
• Facts, images 















 

 
 
 
• Instructions to 
 the bank to 
 transfer funds 
 
 
 
• Issued by 
 someone else 
 without the 
 knowledge of the 
 insured 



 

 
• Insured can 
 initiate transfer 
 
 • Electronic  
  instructions 
 
 
 
 • Written  
  instructions 

 
 
 
 
 
 Business income 
 excludes also 
 
• Liability damages, 
 except 
 compensatory 
 
• CR 25 40 
 Include expenses 
 incurred to 
 establish amount 
 of loss 

 
 
 
 
 
 Owned property 
 
 
 
 
 
 Clients’ Property 
 CR 04 01 covers 
 clients’ premises 





 

a) False identity 

b) Creates a fraudulent credit line 

c) Provide a false credit card 

 



 

 

 

 



 

 

 

 
 
 
 Special limits of 
 insurance for 
 specified 
 property – 
 increase – 
 CR 35 04 







 

a) Definition 

 

b) Covered Cause of Loss 

 

a) Any insured operating on the Web must be offered a world-wide policy 

b) Any insured linked to other systems must be offered the same 



 

a) Accounting 

b) Proprietary 

a) Competitive 

b) Supplier 

c) Customer and vendor transactions 

a) Check for virus coverage 

b) May not cover acts of employees 

a) Virus 

b) Sabotage – internal and external 

c) Fraud – employees 

d) Power outage – on or off premises 

e) Programming errors 

f) Operator system crash 

g) Customer/vendor access violations 



 

h) Denial of service 

i) Server overload 

a) AC current becomes stored in a large battery collection system, which 
is a DC backup 

b) Powered by on-site generator 

c) Servers or PCs are linked to this power supply 

d) When outside power supplies become interrupted – DC system will 
take the place of outside power and can last several hours 

e) Can also link the UPS to another battery system if the power outage 
lasts for a longer period of time 

a) Can be added by endorsement to the Commercial Property Form and 
the Business Income/Extra Expense Form 

b) Should be included in the Difference in Conditions coverage – both 
direct and indirect coverage 

c) Is often included in Boiler and Machinery and EDP coverages – but 
with an off-premises foot limitation as well as a time deductible for the 
BI/EE coverage 

a) Royal/SunAlliance USA 

b) Covers loss of earnings or extra expense resulting from disruption of 
trade flow 

c) Covers an aggregate of property, marine and political risks 

d) Physical damage is not required as the proximate cause of loss 



 

a) Non-specific location coverage 

b) No (or very short) time deductible 

c) Only named perils, such as virus or third party (ISP) shut down 

a) Procedures 

b) Hackers 

c) Theft or destruction of data by employees 

d) Customers/vendors – potential loss of future revenue 

e) Electronic signals – interference (EMI – electromagnetic interference) 

f) Virus 

a) Due to an error or omission by insured 

a) Procedures have changed greatly in just the last year or so 



 

a) Look for any exclusions for improper procedures 

a) Will not respond for lost revenue or extra expense 

a) Specialty form from a few carriers 

a) The extortion payment 

b) Public relations coverage 

c) Loss control services 

a) CGL impaired property exclusion would lead to denial of coverage 

b) Loss of income/extra expense needed 

c) May take the form of E&O coverage 



 

a) There must be direct loss or damage to trigger that form 

b) An error by the programmer may not cause direct loss, but rather the 
network just doesn’t function correctly 

a) Programming 

b) Source code 

c) Object code 



 

a) Look for worldwide form 



 



 

See duty to defend
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COMMERCIAL GENERAL LIABILITY
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THIS ENDORSEMENT CHANGES THE POLICY.  PLEASE READ IT CAREFULLY. 

CG 21 06 05 14 © Insurance Services Office, Inc., 2013 Page 1 of 1

EXCLUSION – ACCESS OR DISCLOSURE OF 
CONFIDENTIAL OR PERSONAL INFORMATION AND  

DATA-RELATED LIABILITY – WITH  
LIMITED BODILY INJURY EXCEPTION 

This endorsement modifies insurance provided under the following:  

COMMERCIAL GENERAL LIABILITY COVERAGE PART 

A. Exclusion 2.p. of Section I – Coverage A – 
Bodily Injury And Property Damage Liability is 
replaced by the following:  
2. Exclusions  

This insurance does not apply to:  
 p. Access Or Disclosure Of Confidential Or 

Personal Information And Data-related 
Liability 
Damages arising out of:  

(1) Any access to or disclosure of any 
person's or organization's confidential or 
personal information, including patents, 
trade secrets, processing methods, 
customer lists, financial information, 
credit card information, health 
information or any other type of 
nonpublic information; or  

(2) The loss of, loss of use of, damage to, 
corruption of, inability to access, or 
inability to manipulate electronic data.  

This exclusion applies even if damages are 
claimed for notification costs, credit 
monitoring expenses, forensic expenses, 
public relations expenses or any other loss, 
cost or expense incurred by you or others 
arising out of that which is described in 
Paragraph (1) or (2) above. 
However, unless Paragraph (1) above 
applies, this exclusion does not apply to 
damages because of "bodily injury". 

As used in this exclusion, electronic data 
means information, facts or programs 
stored as or on, created or used on, or 
transmitted to or from computer software, 
including systems and applications 
software, hard or floppy disks, CD-ROMs, 
tapes, drives, cells, data processing 
devices or any other media which are used 
with electronically controlled equipment. 

B. The following is added to Paragraph 2. 
Exclusions of Section I – Coverage B – 
Personal And Advertising Injury Liability: 
2. Exclusions  

This insurance does not apply to:  
Access Or Disclosure Of Confidential Or 
Personal Information 
"Personal and advertising injury" arising out of 
any access to or disclosure of any person's or 
organization's confidential or personal 
information, including patents, trade secrets, 
processing methods, customer lists, financial 
information, credit card information, health 
information or any other type of nonpublic 
information. 
This exclusion applies even if damages are 
claimed for notification costs, credit monitoring 
expenses, forensic expenses, public relations 
expenses or any other loss, cost or expense 
incurred by you or others arising out of any 
access to or disclosure of any person's or 
organization's confidential or personal 
information. 
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I. Short History of Mergers and Acquisitions 
A. First Wave – Consolidation of Existing Industries 

1. 1860 – Consolidation and Andrew Carnegie 
a) 250 small steel firms in the United States 
b) By 1885, controlled the majority of exports and over half of the domestic 

production 
c) Combines 

(1) Emerging technology 

(2) Purchasing competitors with structural inefficiencies 

d) Recent telecommunications mergers follow this model 
2. Rockefeller and Vertical Integration 

a) 1862 – Standard Oil was a small refinery 
b) Acquired related industries 
c) Aligned transportation and distribution with production 
d) Resulted in competitive pricing and driving competitors out of business 

3. 1866 – Erie Railroad and the “poison pill defense” 
a) Cornelius Vanderbilt tried to acquire 
b) Railroad issued stock as Vanderbilt purchased 
c) Increased the cost of takeover 

4. 1893 – Reorganization efforts of J. P. Morgan 
a) Panic of 1893 and the following recession 
b) 25% of the combined railroad capital in 192 insolvent railroads 
c) Costs slashed and profits assured 

B. Second Wave – Holding Companies 

1. 1900 – William Durant and the creation of General Motors 
a) Carriage maker who saw what automobiles would become 
b) Acquired David Buick’s automobile company in 1904 
c) 1908 attempted to merge with Reo, Ford, and Maxwell-Briscoe 
d) Founded General Motors as a holding company 

2. Purpose was not to produce a product, but to own companies who would 
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3. Aligned in a vertical structure 
a) Spark plugs 
b) Bodies 
c) Axles 

4. Acquired Cadillac Motor Car Company 
5. Chevrolet entered as a competitor 

a) New partner and capital brought in 
b) Chevrolet acquired 
c) Fisher Body Company acquired 

C. The Third Wave – Diversification 

1. 1960s through the early 1970s 
2. Reasons for the push 

a) Concentration as prohibited under the Sherman and Clayton Acts 
b) Business schools taught business and management skills interchangeable 

between industries 
c) Financial markets demanded financial results 

3. Outgrowth 
a) Loss of jobs for efficiency and profit 
b) Foreign competition rose 
c) Small innovative firms prospered 

D. The Fourth Wave – The Raiders of the 1980s 

1. 22,000 merger and acquisition transactions were announced 
2. Hostile takeover reemerged 

E. The Fifth Wave – Strategic Alliances of the 1990s 

1. Trend to merge rather than acquire 
2. 90% of the mergers were in electronics and transportation 
3. Underlying rationale has evolved 

a) From belief in growth through extension of core activities 
b) To expansion of core operations 
c) To current belief that innovation and creation of synergy is preferred over building 

from ground up 
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II. Merger and Acquisition Primer 
A. Most states require that the majority of shareholders approve these 

combinations 

B. Could result in a state transfer tax liability 

C. Merger 

1. Combination of two or more corporations 
2. Only one corporation survives 
3. Described in two basic ways 

a) Operational 

(1) Operating 

(2) Financial 

(a) Statutory merger 

(b) Purchase of assets 

b) Business purpose 

(1) Horizontal 

(2) Vertical 

(3) Conglomerate 

D. Operational Merger Descriptions 

1. Operating Mergers 
a) Actual operations of the companies are integrated 
b) Desired outcome of actual blending of the companies 

E. Financial Mergers 

1. Two companies do not merge their actual day-to-day operations 
2. Statutory Merger 

a) Executed under the laws of the state of incorporation 
b) Stock of target firm directly exchanged for the stock of the acquiring firm 

(1) Stock for stock 

(2) Cash or securities for stock, then as only shareholder, stock for stock 
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3. Purchase of Assets 
a) Purchases all the assets of the target corporation with cash or securities 
b) Cash or securities received by the target firm distributed to stockholders as a 

dividend 
c) Target corporation formally dissolved 

F. By Business Purpose 

1. Horizontal Mergers 
a) Merger between competitors, generally in the same field of supply 
b) Companies integrate their operations 
c) Because of same product lines, duplicative personnel exist after the merger 
d) Personnel is one of the main concerns in this type of merger 

2. Vertical Mergers 
a) Combination of two companies, one of which is the customer of the other 
b) Target company is usually eliminated 
c) Depending on the products or services 

(1) Combined in total 

(2) Separate divisions maintained 

3. Conglomerate Mergers 
a) Companies involved neither compete nor are related as a customer or supplier 

in any line of commerce 
b) One entity emerges with a very diverse product line 
c) Financial merger with no combination of operations 

G. Merger Concerns 

1. End result is a new corporation is formed 
2. Clayton Act of 1914 

a) Focuses when two competitors in the same field of supply merge 
b) Courts presume such a merger is illegal 

(1) Produces an undue percentage of the market 

(2) Increases market concentration 
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3. Sherman Act of 1890 
a) Deals with any business that has a substantial economic effect on interstate 

commerce 
b) Restricts combination of two or more businesses that: 

(1) Would monopolize or attempt to monopolize 

(2) A particular product or service 

c) Does not apply if market share obtained by 

(1) Superior product 

(2) Skill 

(3) Quality 

(4) Foresight 

d) Applies if competition would be 

(1) Reduced 

(2) Eliminated 

H. Consolidation 

1. Combines two or more corporations into one new corporation 
2. Generally two companies of same size and market share 
3. Neither corporation exists after this combination 
4. All rights and liabilities from the original corporations are acquired by the new 

corporation 
5. Successor liability and consolidations 

a) Courts look to see if the two businesses have continued 
b) Liability attaches if continuity of 

(1) Management 

(2) Shareholders 

(3) Assets 

(4) Property 
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I. Stock-for-Stock Exchange 

1. Acquiring corporation purchases stock of the target corporation solely in 
exchange for its own stock 
a) Only voting stock of acquiring corporation may be used 
b) Acquiring corporation must have 80% of the target corporation 
c) Above requirements limit the acquiring corporation from combining with the 

target corporation 
2. Acquiring corporation must control target corporation’s stock 
3. Both corporations survive 
4. Parent-subsidiary relationship created 

J. Assets-For-Stock Exchange 

1. Acquiring corporation obtains all of the assets of the target corporation 
a) Exchange for voting stock 
b) Exchange for stock and a limited amount of other property 

2. Target corporation liquidates by distributing to shareholders 
3. May be preferable 

a) State laws less complex than for mergers, consolidations or stock-for-stock 
exchanges 

b) Target corporation stockholders vote instead of all stockholders 
4. Acquiring corporation may choose which liabilities to assume or assume none 

K. Takeover 

1. Can be hostile or friendly 
2. Acquiring company makes a tender offer to purchase 
3. Hostile Takeover 

a) Target company opposes 

(1) Tender offer too low 

(2) Management concerned about job security 

(3) Target company prefers to remain independent 

b) Options to avoid takeover 

(1) Convince shareholders that it is not in the best interest 

(2) Match the buy-out of the acquiring company 

(3) Solicit a “white-knight” to act as rescuer and turn into a friendly takeover 
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(4) File a lawsuit based on the anti-trust laws 

4. Friendly Takeover 
a) Acquiring and target company agree it is in the best interests to merge 
b) If tender offer is made, Williams Amendment to the Securities Exchange Act of 

1934 requires within 10 days, a declaration made to the stockholders stating 

(1) Accept the offer 

(2) Reject the offer 

(3) No opinion 

(4) Unable for whatever reason stated to take a position on the viability of the 
offer 

c) If shareholders accept the offer, the takeover is accomplished 
5. Takeover Concerns 

a) Some states have a waiting period before a takeover can occur 
b) Securities Exchange Act of 1934 

(1) Regulates the transfer or sale of securities after the initial sale 

(2) Any security sold on a national stock exchange be registered with the 
Securities Exchange Commission prior to the sale 

(3) Certain other documents affecting the sale or transfer of securities be filed 
with the SEC 

c) Williams Amendment of the 1934 Act 

(1) Required to file a tender offer statement with the SEC and the target company 

(2) Registration statement must include 

(a) Name of offerer 

(b) Source of funding for the offer 

(c) Plans for the company if the takeover is successful 

(d) Number of shares now owned by the acquiring company 

(3) Shareholder, after receipt, has seven days to accept or reject the offer 

(4) Parties involved can not purchase or sell stock until 15 days after the tender 
offer was filed with the SEC and the target company 

(5) If offer changes, shareholders must be notified 

(6) If offerer changes price, shareholders have 10 days to accept the new price, 
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even if they sold their shares at a lower price 

d) Civil and criminal penalties could apply 

(1) Williams Amendment of the 1934 Act 

(2) Acquiring company uses fraudulent, deceptive or manipulative practices in 
making the offer 

(3) Company omits or misstates a material fact in the tender offer materials 

L. Corporate Division 

1. Separation of an existing corporation 
2. One or more new corporations are formed to receive part or all of the new 

corporation 
a) Original corporation transfers assets to the new corporation 
b) Original corporation receives controlling stock, usually at least 80 percent, of the 

new corporation 
3. Stock of the new corporation distributed to the shareholders of the new 

corporation 
4. Spin-Off 

a) Existing corporation creates a new corporation 
b) Existing corporation exchanges assets for controlling stock in the new 

corporation 
c) New corporation stock is distributed to the shareholders of the new corporation 

5. Split-Off 
a) Formation of a new corporation 
b) Existing corporation exchanges assets for controlling stock in the new 

corporation 
c) New corporation’s shareholders surrender their stock for stock in the new 

corporation 
6. Split-Up 

a) Liquidation of the existing corporation 
b) All assets of the existing corporation are exchanged for stock representing 

control of the new corporation 
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M. Acquisition 

1. Purchase of a business’s assets 
2. Does not change the structure of the existing corporation 
3. Not normally subject to shareholder approval under the Securities Exchange 

Act of 1934 
4. Could raise Clayton Act issues if undue percentage of the market share or 

market concentration occurs 

N. Joint Ventures 

1. Two or more companies combine 
a) Limited purpose 
b) Limited time 

2. Could raise issues of Sherman Act violations 
3. Courts look to a “rule of reason” 

a) Is it reasonable to allow the combination? 
b) Would the combination create a monopoly that would violate the Sherman Act? 

4. Courts look to benefits and potential harm 
a) Marketplace 
b) Competitors 

III. Successor Liability 
A. Common Law Concept 

1. Acquiring company who acquires assets is not liable 

B. Exceptions to the General Rule 

1. When the purchaser explicitly or implicitly agrees to assume some or all of the 
debts and liabilities of the seller 

2. When the transaction is really a de facto merger 
a) Continuity of shareholders 
b) Prompt dissolution of the selling corporation 

3. When the buying corporation is a mere continuation of the selling corporation 
a) Transfer of stock 
b) Continuity of ownership or corporate structure 

(1) Buyer’s use of seller’s name 

(2) Buyer’s use of seller’s location 

(3) Buyer’s use of seller’s employees 
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c) Common identity 

(1) Stockholders 

(2) Directors 

4. When a transaction is entered into fraudulently to evade liability for debts 

C. Attempts to Expand the Exceptions – Minority View 

1. Continuity of Enterprise Exception 
a) Turner v. Bituminous Casualty Co., 244 N.W.2d 873 (MI, 1976) 
b) Variation of Continuation of Selling Corporation 
c) Transfer of cash 

2. Product Line Exception 
a) Ray v. Alad Corp., 560 P.2d 3 (Cal. 1977) 
b) Acquiring a manufacturing business 
c) Continues the output of its line of products 
d) Strict liability 

(1) Same product line 

(2) Previously manufactured 

3. Successor Failure to Warn Exception 
a) Knapp v. North American Rockwell Corp., 506 F2d 361 (3rd Cir. 1974) 
b) Failure to warn customers of defects in the predecessor’s products 

(1) Continues the line of products that were manufactured by the selling company 

(2) Continues the customer relationships established by the selling company 

c) Choice of law given to the place where the injury occurred 
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D. Resource Conservation and Recovery Act (RCRA) - 1976 

1. First comprehensive federal program to regulate essentially all hazardous 
waste from their beginning to end (cradle-to-grave)  
a) Imposes strict waste management requirements on generators and transporters 

of hazardous wastes 
b) Imposes strict waste management requirements on hazardous waste treatment, 

storage, and disposal (TSD) facilities, including cleanup requirements 
c) Regulates underground storage tanks, medical wastes, and nonhazardous solid 

wastes.  
2. Regulates both solid waste and hazardous waste – non-hazardous solid waste 

largely left to state and local governments 
a) Waste oil exception 
b) High volume, low-toxicity exception 

(1) Mine wastes 

(2) Incinerator ash 

3. Waste generators must manage hazardous wastes in accordance with detailed 
regulations 
a) Containers, labels, record keeping, storage, spill prevention and control, 

employee training 
b) On-site storage is limited both in respect to amounts and time 
c) Shipments require completion of a manifest that ensures disposal only at proper 

facilities 
4. RCRA regulates facilities that treat, store, or dispose of hazardous wastes 

a) TSD facilities must meet specific technological standards and conduct regular 
groundwater monitoring 

b) TSD facilities must perform waste analyses on incoming wastes, provide 
security, take precautions to prevent accidents, and maintain contingency plans 
to deal with spills or releases 

5. Basis of Liability 
a) RCRA is the first environmental law to require proof of financial responsibility 
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6. Owners of TSD facilities are required to demonstrate their financial ability to 
pay for third-party claims resulting from the release of contaminants and for 
closure/post closure care costs 
a) Violator contributed to the past or present handling, storage, treatment, 

transportation, or disposal of hazardous waste 
b) There is an imminent and substantial endangerment to human health or the 

environment 
7. Underground Storage Tank (UST) – regulation provided in 1984 amendments 

to RCRA 
a) Exposure 
b) Regulations 
c) By whom 

(1) Hazardous substances – Comprehensive Environmental Response, 
Compensation and Liability Act of 1980 (CERCLA)  

(2) Petroleum products – state regulation 

d) Technical Requirements 

(1) Financial responsibilities – 1986 amendments 

(a) April 26, 1991  13 - 99 Tanks 

(b) October 26, 1991  1 - 13 Tanks 

E. Comprehensive Environmental Responsibility Clean-up Liability Act 
(CERCLA) - 1980 

1. Known as the “Superfund”  
2. Passed in 1980 to facilitate the cleanup of any abandoned or uncontrolled sites 

containing hazardous substances, including old dump sites 
3. RCRA regulations only cover active sites, not abandoned waste disposal sites 
4. The EPA is allowed to clean up sites where there is a release or threat of 

release of a hazardous substance into the environment 
a) The EPA can recover the cleanup costs from liable parties 
b) The EPA can force liable parties to conduct the cleanup 
c) Private companies may conduct a cleanup voluntarily and, under appropriate 

circumstances, recover the costs from other liable parties 
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5. Potentially Responsible Parties (PRPs)  
a) Current owners / operators of contaminated property 
b) Owners / operators at time of disposal of hazardous materials at the site 
c) Generators of waste materials disposed of at the site 
d) Transporter of waste who selected a site and hauled waste to it 
e) Others 

(1) Parent corporations 

(2) Lessees as “operators”  

(3) Lenders as “owners” or “operators”  

(4) Individuals, such as corporate officers or shareholders 

(5) Bankrupt parties 

6. Damages established under the CERCLA 
a) Clean up pollution 
b) Injury / destruction / loss of natural resources 
c) Third-party liability 
d) Government reimbursement 

7. Strict liability 
a) Whatever the cost the Responsible Party pays 
b) If there is joint responsibility, the Responsible Parties split the cost 
c) If one Responsible Party contests, other Responsible Parties must pay their 

portion 
d) Law is retroactive to past sites 
e) CERCLA provides an express right of contribution 

(1) A private CERCLA recovery action against any liable party regardless of 
federal action 

(2) Parties that settle with the government are not liable for contribution 
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8. Defenses 
a) Acts of God 
b) Acts of war 
c) Acts of an unrelated third party 

(1)  “An act or omission of a third party other than an employee or agent of the 
defendant, or than one whose act or omission occurs in connection with a 
contractual relationship, existing directly or indirectly, with the defendant.”  

(2) Rarely applied, and is largely intended to be limited to such occurrences such 
as the unanticipated acts of vandals 

9. Funding mechanism 
a) 85% of the money is received from a 1% tax on gas and oil 
b) 15% of the money is from the general fund 

10. State supervises the clean-up 
a) 10% contributed by the State Government 
b) 90% contributed by the Federal Government 

11. First 15 years of CERCLA existence 
a) The EPA has investigated over 40,000 potential Superfund Sites between 1980 

and 1995 
b) Sites targeted for cleanup 

(1) 1,300 Superfund National Priority List sites 

(2) 3,500 state programs similar to CERCLA sites 

c) Average cost to cleanup a site on the National Priority List is approximately $30 
million 

(1) Transaction costs are in addition 

(2) They are substantial 

F. Other Issues to Consider 

1. Intermediate Successor Corporations 
2. Punitive Damages 
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IV. Risk Manager’s Due Diligence Primer 
A. The Due Diligence Team 

1. Chief Executive Officer 
2. Chief Financial Officer 
3. Vice President of Human Resources 
4. Risk Manager 
5. Attorney(s) 
6. Accountant(s) 
7. Insurance Broker(s) 

B. Suggested Steps for the Risk Manager 

1. Request information that the company to be acquired gives to its customers 
2. Obtain a copy of the company’s annual report, if it is a public corporation 
3. Research the industry of the company to obtain a working knowledge of the 

risks involved 
4. Arrange for an on-site visit including a walk around the facilities 
5. Obtain permission to talk to the company’s insurance broker(s) and get the 

claims information directly from that source 
6. Present a request for a list of necessary documents and arrange for a 

convenient time to have them available for review 
7. After reviewing the information collected, prepare and present a list of follow-

up questions 

C. Due Diligence Process 

1. Insurance Program Details 
a) Can they be combined? 
b) Any insurance policies in the acquired company that are particularly beneficial? 

2. Information Formats 
a) Must be in a format that can be used 
b) Discuss the format in the first meeting 
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3. Litigation Profile 
a) Current and potential liabilities of the company being acquired 

(1) Insurance claims 

(2) Outstanding litigation 

b) Assessment of active litigation 
c) Any known circumstances that could give rise to liability and future litigation? 
d) Discuss problems with the Human Resources Department 

(1) Problems often first known here 

(2) Approach from a liability, not employee benefits basis 

4. Contract Review 
a) Awareness of assumption of liability and indemnification in contracts 
b) Identify mandatory use of alternative dispute settlement proceedings 

5. Environmental Exposures 
a) Standard to have a Phase I Environmental Site Assessment 
b) Phase II Environmental Site Assessment may be necessary 
c) Establishes a baseline 
d) Existing pollution is cleaned up 

6. Follow-Up Activities 
a) Answers to questions may require further legal advice 
b) Reserving practices for liabilities must be understood 
c) Procedures to handle continuing claims 
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V. Insurance Policies
IL 00 17 11 98

COMMON POLICY CONDITIONS
All Coverage Parts included in this policy are subject to the following conditions.

A. Cancellation
1. The first Named Insured shown in the Decla-

rations may cancel this policy by mailing or 
delivering to us advance written notice of 
cancellation.

2. We may cancel this policy by mailing or deliv-
ering to the first Named Insured written notice 
of cancellation at least:
a. 10 days before the effective date of can-

cellation if we cancel for nonpayment of 
premium; or

b. 30 days before the effective date of can-
cellation if we cancel for any other rea-
son.

3. We will mail or deliver our notice to the first 
Named Insured’s last mailing address known 
to us.

4. Notice of cancellation will state the effective 
date of cancellation.  The policy period will 
end on that date.

5. If this policy is cancelled, we will send the first 
Named Insured any premium refund due.  If 
we cancel, the refund will be pro rata.  If the 
first Named Insured cancels, the refund may 
be less than pro rata.  The cancellation will be 
effective even if we have not made of offered 
a refund.

6. If notice is mailed, proof of mailing will be suf-
ficient proof of notice.

B. Changes 
This policy contains all the agreements between 
you and us concerning the insurance afforded.  
The first Named Insured shown in the Declara-
tions is authorized to make changes in the terms 
of this policy with our consent. This policy’s terms 
can be amended or waived only by endorsement 
issued by us and made a part of this policy.

C. Examination Of Your Books And Records
We may examine and audit your books and re-
cords as they relate to this policy at any time 
during the policy period and up to three years 
afterward.

D. Inspections And Surveys
1. We have the right to:

a. Make inspections and surveys at any 
time;

b. Give you reports on the conditions we 
find; and

c. Recommend changes.
2. We are not obligated to make any inspec-

tions, surveys, reports or recommendations 
and any such actions we do undertake relate 
only to insurability and the premiums to be 
charged.  We do not make safety inspections.  
We do not undertake to perform the duty of 
any person or organization to provide for the 
health or safety of workers or the public.  And 
we do not warrant that conditions:
a. Are safe or healthful; or
b. Comply with laws, regulations, codes or 

standards.
3. Paragraphs 1. and 2. of this condition apply 

not only to us, but also any rating, advisory, 
rate service or similar organization which 
makes insurance inspections, surveys, re-
ports or recommendations.

4. Paragraph 2. of this condition does not apply 
to any inspections, surveys, reports or rec-
ommendations we may make relative to cer-
tification, under state or municipal statutes, 
ordinances or regulations, of boilers, pres-
sure vessels or elevators.

E. Premiums
The first Named Insured shown in the Declara-
tions:
1. Is responsible for the payment of all premi-

ums; and
2. Will be the payee for any return premiums we 

pay.
F. Transfer Of Your Rights And Duties Under 

This Policy
Your rights and duties under this policy may not 
be transferred without our written consent except 
in the case of death of an individual named 
insured.
If you die, your rights and duties will be trans-
ferred to your legal representative but only while 
acting within the scope of duties as your legal 
representative.  Until your legal representative is 
appointed, anyone having proper temporary 
custody of your property will have your rights and 
duties but only with respect to that property.

IL 00 17 11 98 Copyright, Insurance Services Office, Inc. 1998 Page 1 of 1
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A. Commercial Property

1. Newly Acquired Property

Buildings

 Being built

 Acquired at
other locations

 Similar use

 Warehouse

Up to $250,000

Personal
property

 Acquired
locations

 Acquired
locations at
described
locations

 Up to
$100,000

a. Newly Acquired or Constructed Property

(1) Buildings

If this policy covers Building, you may extend that
insurance to apply to:

(a) Your new buildings while being built on the
described premises; and

(b) Buildings you acquire at locations other than the
described premises, intended for:

(i) Similar use as the building described in the
Declarations; or

(ii) Use as a warehouse.

The most we will pay for loss or damage under this 
Extension is $250,000 at each building. 

(2) Your Business Personal Property

(a) If this policy covers Your Business Personal
Property, you may extend that insurance to apply to:

(i) Business personal property, including such
property that you newly acquire, at any location
you acquire other than at fairs, trade shows or
exhibitions; or

(ii) Business personal property, including such
property that you newly acquire, located at your
newly constructed or acquired buildings at the
location described in the Declarations.

The most we will pay for loss or damage under this 
Extension is $100,000 at each building. 
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2. Newly Acquired Property Continued

Excludes personal
property of
others

Installing or
performing
work

Manufacturing
or
wholesaling

Will end

Expiration

30 days

Report of
values

a. Newly Acquired or Constructed Property

(b) This Extension does not apply to:

(i) Personal property of others that is temporarily in
your possession in the course of installing or
performing work on such property; or

(ii) Personal property of others that is temporarily in
your possession in the course of your
manufacturing or wholesaling activities.

(3) Period of Coverage

With respect to insurance provided under this Coverage
Extension for Newly Acquired Or Constructed Property,
coverage will end when any of the following first occurs:

(a) This policy expires.

(b) 30 days expire after you acquire the property or
begin construction of that part of the building that
would qualify as covered property; or

(c) You report values to us.

We will charge you additional premium for values reported 
from the date you acquire the property or begin construction 
that would qualify as covered property. 
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B. Commercial General Liability 

1. Named Insured 
 
 
 Individual and 
 spouse 
 
 
 Partnership, 
 members and 
 spouse 
 
 
 Limited liability 
 companies 
 
 
 
 Corporation or 
 association 
 
 Officers & 
 Directors 
 
 
 Trusts and 
 trustees 

1. If you are designated in the Declarations as: 
 
 a. An individual, you and your spouse are insureds, but  
  only with respect to the conduct of a business of  which  
  you are the sole owner. 
 
 b. A partnership or joint venture, you are an insured.  Your  
  members, your partners, and their spouses are also  
  insureds, but only with respect to the conduct of your  
  business. 
 
 c. A limited liability company, you are an insured.  Your  
  members are also insureds, but only with respect to the  
  conduct of your business.  Your managers are insureds,  
  but only with respect to their duties as your managers. 
 
 d. An organization other than a partnership, joint venture or 
  limited liability company, you are an insured.  Your  
  "executive officers" and directors are insureds, but only  
  with respect to their duties as your officers or directors.   
  Your stockholders are also insureds, but only with  
  respect to their liability as stockholders. 
 
 e. A trust, you are an insured.  Your trustees are also  
  insureds, but only with respect to their duties as trustees. 

a) Executive Officer defined 
 6. "Executive officer" means a person holding any of the officer 

 positions created by your charter, constitution, by-laws or 
 any other similar governing document. 

b) Definition of Employee 
 5. "Employee" includes a "leased worker".  "Employee" does 

 not include a "temporary worker". 

c) Definition of Leased Worker 
 10. "Leased worker" means a person leased to you by a labor 

 leasing firm under an agreement between you and the labor 
 leasing firm, to perform duties related to the conduct of your 
 business.  "Leased worker" does not include a "temporary 
 worker". 

d) Definition of Temporary Worker 
 19. "Temporary worker" means a person who is furnished to you 

 to substitute for a permanent "employee" on leave or to meet 
 seasonal or short-term workload conditions. 
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2. Application of coverage
BI or PD

Caused by an
occurrence

Coverage
territory

During the policy
period

b. This insurance applies to "bodily injury" and "property
damage" only if:

(1) The "bodily injury" or "property damage" is caused by an
"occurrence" that takes place in the "coverage territory”;

(2) The "bodily injury" or "property damage" occurs during
the policy period, and

(3) Prior to the policy period, no insured listed under
Paragraph 1. Of Section II – Who Is An Insured and no
“employee” authorized by you to give or receive notice of
an “occurrence” or claim, knew that the “bodily injury” or
“property damage” had occurred, in whole or in part.  If
such a listed insured or authorized “employee” knew,
prior to the policy period, that the “bodily injury” or
“property damage” occurred, then any continuation,
change or resumption of “bodily injury” or “property
damage” during or after the policy period will be deemed
to have been known prior to the policy period.

(1) Unknown Injury Applicability

c. “Bodily injury” or “property damage” which occurs during the
policy period and was not, prior to the policy period, known
to have occurred by any insured listed under Paragraph 1. of
Section II – Who Is An Insured or any “employee” authorized
by you to give or receive notice of an “occurrence” or claim,
includes any continuation, change or resumption of that
“bodily injury” or “property damage” after the end of the
policy period.

(2) When Insured Has Knowledge

d. “Bodily injury” or “property damage” will be deemed to have
been known to have occurred at the earliest time when any
insured listed under Section II – Who Is An Insured or any
employee authorized by you to give notice of an occurrence
or claim:

(1) Reports all, or any part, of the “bodily injury” or “property
damage” to us or any other insurer;

(2) Receives a written or verbal demand or claim for
damages because of the “bodily injury” or “property
damage”; or

(3) Becomes aware by any other means that “bodily injury”
or “property damage” has occurred or has begun to
occur.
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3. Newly Acquired Entity 
 
 
 
 No other 
 insurance 
 
 
 90days 
 
 
 No BI or PD 
 before acquired 
 
 
 No PI or AI 
 committed before 
 acquired 
 
 Past partnerships 
 and joint ventures 
 must be declared 

4. Any organization you newly acquire or form, other than a 
 partnership, joint venture or limited liability company, and 
 over which you maintain ownership or majority interest, will 
 qualify as a Named Insured if there is no other similar 
 insurance available to that organization.  However: 
 
 a. Coverage under this provision is afforded only until the  
  90th day after you acquire or form the organization or  
  the end of the policy period, whichever is earlier; 
 
 b. Coverage A does not apply to "bodily injury" or "property 
  damage" that occurred before you acquired or formed  
  the organization; and 
 
 c. Coverage B does not apply to "personal and advertising  
  injury" arising out of an offense committed before you  
  acquired or formed the organization. 
 
 No person or organization is an insured with respect to the 
 conduct of any current or past partnership, joint venture or 
 limited liability company that is not shown as a Named 
 Insured in the Declarations. 
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COMMERCIAL GENERAL LIABILITY
CG 24 54 12 19

THIS ENDORSEMENT CHANGES THE POLICY.  PLEASE READ IT CAREFULLY.

AUTOMATIC INSURED STATUS FOR NEWLY
ACQUIRED OR FORMED LIMITED LIABILITY COMPANIES

This endorsement modifies insurance provided under the following:

COMMERCIAL GENERAL LIABILITY COVERAGE PART

A. Paragraph 3. Under Section II– Who Is 
An Insured is replaced by the following:
3. Any organization you newly acquire 

or form, other than a partnership or 
joint venture, and over which you 
maintain ownership or majority 
interest, will qualify as a Named 
Insured if there is no other similar 
insurance available to that 
organization.
However:
a. Coverage under this provision is afforded 

only until the 90th day after you acquire 
or form the organization or the end of the 
policy period, whichever is earlier;

b. Coverage A does not apply to “bodily 
injury” or “property damage” that 
occurred before you acquired or formed 
the organization; and

c. Coverage B does not apply to “personal 
and advertising injury” arising out of an 
offense committed before you acquired 
or formed the organization.

B. The last paragraph of Section II – Who 
Is An Insured is replaced by the 
following:
No person or organization is an insured 
with respect to the conduct of any current 
or past:
1. Partnership or joint venture; or
2. Limited liability company, unless 

Paragraph A. above applies;
that is not shown as a Named Insured in 
the Declarations.

CG 24 54 12 19 © Insurance Services Office, Inc. 2018 Page 1 of 1
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4. Definition of "Your Product"

Acquired
organizations

21. "Your product":

a. Means:

(1) Any goods or products, other than real property,
manufactured, sold, handled, distributed of disposed
of by:

(a) You;

(b) Others trading under your name; or

(c) A person or organization whose business or
assets you have acquired; and

(2) Containers (other than vehicles), materials, parts or
equipment furnished in connection with such goods
or products.

b. Includes:

(1) Warranties or representations made at any time with
respect to the fitness, quality, durability,
performance or use of "your product;" and

(2) The providing of or failure to provide warnings or
instructions

c. Does not include vending machines or other property
rented to or located for the use of others but not  sold.
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5. Definition of Your Work
Work performed

By insured

For insured

Materials
furnished by
insured
connected with
work

Warranties

22. "Your work":

a. Means:

(1) Work or operations performed by you or on your
behalf; and

(2) Materials, parts or equipment furnished in
connection with such work or operations.

b. Includes:

(1) Warranties or representations made at any time with
respect to the fitness, quality, durability,
performance or use of "your work;" and

(2) The providing of or failure to provide warnings or
instructions.

6. Contractual Exclusion

Contractual
exclusion

Covers defined
contracts

Defense

b. Contractual Liability

"Bodily injury" or "property damage" for which the insured is
obligated to pay damages by reason of the assumption of
liability in a contract or agreement.  This exclusion does not
apply to liability for damages: 

(1) That the insured would have in the absence of the
contract or agreement; or

(2) Assumed in a contract or agreement that is an "insured
contract" provided the "bodily injury" or "property
damage" occurs subsequent to the execution of the
contract or agreement.  Solely for the purposes  of
liability assumed in an “insured contract”, reasonable
attorneys’ fees and necessary litigation expenses
incurred by or for a party other than an insured are
deemed to be damages because of “bodily injury” or
“property damage”, provided:

(a) Liability to such party for, or for the cost of, that
party’s defense has also been assumed in the same
“insured contract”; and

(b) Such attorneys’ fees and litigation expenses are for
defense of that party against a civil or alternative
dispute resolution proceeding in which damages to
which this insurance applies are alleged.
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7. Separation of Insureds 
 
 
 
 Separate limits do 
 not apply 
 
 
 One named 
 Insured can sue 
 another 

7. Separation Of Insureds. 
 
 Except with respect to the Limits of Insurance, and any rights 
 or duties specifically assigned in this Coverage Part to the 
 first Named Insured, this insurance applies: 
 
 a. As if each Named Insured were the only Named Insured; 
  and 
 
 b. Separately to each insured against whom claim is made  
  or "suit" is brought. 
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COMMERCIAL GENERAL LIABILITY
CG 21 41 12 19

THIS ENDORSEMENT CHANGES THE POLICY.  PLEASE READ IT CAREFULLY.

EXCLUSION – INTERCOMPANY PRODUCTS SUITS

This endorsement modifies insurance provided under the following:

COMMERCIAL GENERAL LIABILITY COVERAGE PART
PRODUCTS/COMPLETED OPERATIONS COVERAGE PART

This insurance does not apply to any claim 
made or “suit” brought for damages by any 
Named Insured against another Named 
Insured because of “bodily injury” or 
“property damage” arising out of “your 
products” and included within the “products-
completed operations hazard.”

“Gross sales” is the basis of premium for 
manufacturing and processing accounts.
It includes all sales of goods of products 
from one company to another including 
those sales from one named insured to 
another named insured. 
This endorsement excludes claims resulting 
from the Named Insured suing another 
Named Insured for products-completed 
operations.
Inter- Insured sales are then excluded from 
“gross sales”, thus reducing the premium.

CG 21 41 12 19 © Insurance Services Office, Inc., 2018 Page 1 of 1
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8. Pollution
a) Definition of Pollution

15. “Pollutants” means any solid, liquid, gaseous or thermal
irritant or contaminant, including smoke, vapor, soot, fumes,
acids, alkalis, chemicals and waste.  Waste includes
materials to be recycled, reconditioned or reclaimed.

b) Definition of Hostile Fire
7. “Hostile fire” means one which becomes uncontrollable or

breaks out from where it was intended to be.

c) Exclusion

BI and PD
exclusion

At or from the
premises

• Heating, cooling
and dehumidifying
equipment
coverage

• Contractors
coverage

• Hostile fire
coverage

• Waste treatment
site

f. Pollution

(1) "Bodily injury" or "property damage" arising out of the
actual, alleged or threatened discharge, dispersal,
seepage, migration, release or escape of pollutants:

(a) At or from any premises, site or location which is or
was at any time owned by or occupied by, or rented
or loaned to, any insured;  However, this
subparagraph does not apply to:

(i) Bodily injury” if sustained within a building and
caused by smoke, fumes, vapor or soot
produced or originating from equipment used to
heat, cool or dehumidify the building, or
equipment that is used to heat water for
personal use, by the building’s occupants or
their guests.

(ii) “Bodily injury” or “property damage” for which
you may be held liable, if you are a contractor
and the owner or lessee of such premises, site
or location has been added to your policy as an
additional insured with respect to your ongoing
operations performed for that additional insured
at that premises, site or location and such
premises, site or location is not and never was
owned or occupied by, or rented or loaned to,
any insured, other than that additional insured;
or

(iii) Bodily injury” or “property damage” arising out of
heat, smoke or fumes from a “hostile fire”;

(b) At or from any premises, site or location which is or
was at any time used by or for any insured or others
for the handling, storage, disposal, processing or
treatment of waste;
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d) Pollution Exclusion Continued
Transported,
handled,
processed, etc.

At the job site if
you are working 
(Products and
Completed
Operations
covered)

If pollutants are
brought on to
the site, excluded

Mobile equipment
exception

• Contractors
operations vapor
coverage

• Contractors
hostile fire
coverage

• Professional clean
up exclusion

(c) Which are or were at any time transported, handled,
stored, treated, disposed of, or processed as waste
by or for:

(i) Any insured; or

(ii) Any person or organization for whom you may
be legally responsible; or

(d) At or from any premises, site or location on which
any insured or any contractors or subcontractors
working directly or indirectly on any insured's behalf
are performing operations if the “pollutants” are
brought on or to the premises, site or location in
connection with such operations by such insured,
contractor or subcontractor.  However, this
subparagraph does not apply to:

(i) Bodily injury” or “property damage” arising out of
the escape of fuels, lubricants or other operating
fluids which are needed to perform the normal
electrical, hydraulic or mechanical functions
necessary for the operation of “mobile
equipment” or its parts, if such fuels, lubricants
or other operating fluids are escape from a
vehicle part designed to hold, store or receive
them.  This exception does not apply if the
“bodily injury” or “property damage” arises out of
the intentional discharge, dispersal or release of
the fuels, lubricants or other operating fluids, or
if such fuels, lubricants or other operating fluids
are brought on or to the premises, site or
location with the intent to be discharged,
dispersed or released as part of the operations
being performed by such insured, contractor or
subcontractor;

(ii) “Bodily injury” or “property damage” sustained
within a building and caused by the release of
gases, fumes or vapors from materials brought
into that building in connection with operations
being performed by you or on your behalf by a
contractor or subcontractor; or

(iii) Bodily injury” or “property damage” arising out of
heat, smoke or fumes from a “hostile fire”.

(e) At or from any premises, site or location on which
any insured or any contractors or subcontractors
working directly or indirectly on any insured’s behalf
are  performing operations if the operations are to
test for, monitor, clean up, remove, contain, treat,
detoxify or neutralize, or in any way respond to, or
assess the effects of, “pollutants”.
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e) Pollution Exclusion Continued 
 
 
• Clean up 
 exclusion 

 (2) Any loss, cost or expense arising out of any: 
 
  (a) request, demand, order or statutory or regulatory  
   requirement that any insured or others test for,  
   monitor, clean up, remove, contain, treat, detoxify or  
   neutralize, or in any way respond to, or assess the  
   effects of “pollutants”; or 
 
  (b) claim or suit by or on behalf of a governmental  
   authority for damages because of testing for,  
   monitoring, cleaning up, removing, containing,  
   treating, detoxifying, or neutralizing or in any way  
   responding to or assessing the effects of   
   “pollutants”. 
 
 However, this paragraph does not apply to liability for 
 damages because of “property damage” that the insured 
 would have in the absence of such request, demand, 
 order or statutory or regulatory requirement, or such  claim or 
 “suit” by or on behalf of a governmental authority. 

C. Crime Insurance 

1. Consolidation and Merger 
 
 
 No coverage for 
 newly formed 
 
  Must modify 
  Named Insured 
  for coverage 
 
 
 
 
• Automatic 
 coverage 
 
• 90 day limit 

c. Consolidation – Merger Or Acquisition 
 
 If you consolidate or merge with, or purchase or acquire the 
 assets or liabilities of, another entity: 
 
 (1) You must give us written notice as soon as possible and  
  obtain our written consent to extend this insurance to  
  such consolidated or merged entity or such purchased or 
  acquired assets or liabilities.  We may condition our  
  consent upon payment of an additional premium; but 
 
 (2) For the first 90 days after the effective date of such  
  consolidation, merger or purchase or acquisition of  
  assets or liabilities, any insurance provided by this  
  insurance shall apply to such consolidated or merged  
  entity or such purchased or acquired assets or liabilities,  
  provided that all “occurrences” causing or contributing to  
  a loss involving such consolidation, merger or purchase  
  or acquisition of assets or liabilities, must take place  
  after the effective date of such consolidation, merger or  
  purchase or acquisition of assets or liabilities. 
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2. Joint Insured

• Vague language
that could serve
to deny coverage

• Defunct or sold
entity should
continue as a
named insured

h. Joint Insured

(1) If more than one Insured is named in the Declarations,
the first Named Insured will act for itself and for every
other Insured for all purposes of this insurance.  If the
first Named Insured ceases to be covered, then the next
Named Insured will become the first Named Insured.

(2) If any Insured or partner, “member” or officer of that
Insured has knowledge of any information relevant to
this insurance, that knowledge is considered knowledge
of every Insured.

(3) An "employee" of any Insured is considered to be an
"employee" of every Insured.

(4) If this insurance or any of its coverages are cancelled as
to any Insured, loss sustained by that Insured is covered
only if it is “discovered” by you:

(a) No later than one year from the date of that
cancellation.  However, this extended period to
“discover” loss terminates immediately upon the
effective date of any other insurance obtained by
that Insured, whether from us or another insurer,
replacing in whole or in part the coverage afforded
under this insurance, whether or not such other
insurance provides coverage for loss sustained prior
to its effective date.

(b) No later than one year from the date of that
cancellation with regard to any “employee benefit
plans”.

(5) We will not pay more for loss sustained by more than
one Insured than the amount we would pay if all such
loss had been sustained by one Insured.

(6) Payment by us to the first Named Insured for loss
sustained by any Insured, or payment by us to any
“employee benefit plan” for loss sustained by that Plan,
shall fully release us on account of such loss.
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POLICY NUMBER: CRIME AND FIDELITY
CR 20 18 08 07

THIS ENDORSEMENT CHANGES THE POLICY.  PLEASE READ IT CAREFULLY.

INCLUDE JOINT VENTURE OR PARTNERSHIP
AS INSURED(S)

This endorsement modifies insurance provided under the following:

COMMERCIAL CRIME COVERAGE FORM
COMMERCIAL CRIME POLICY
EMPLOYEE THEFT AND FORGERY POLICY

Schedule*

Joint Venture Or Partnership

* Information required to complete this Schedule, if not shown above, will be shown in the 
Declarations.

1. Each joint venture shown in the Schedule is 
added as a Named Insured.

2. For any joint venture or partnership shown in 
the Schedule in which you have an interest, we 
will pay;

(a) Up to the Limit of Insurance if you are 
legally liable for loss sustained by the joint 
venture or partnership; or

(b) Up to the Limit of Insurance based 
upon the proportion that your 
ownership interest in the joint venture 
or partnership bears to the total interest 
of all owners, if you are not legally liable 
for loss sustained by the joint venture 
or partnership.

CR 20 18 08 07 © Insurance Properties, Inc., 2006 Page 1 of 1 
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VI. Impact on the D&O Policy
A. Modifications Based on Mergers and Acquisitions

1. Acquisitions of Operating Units, or Assets from another Company
a) Do not require the modification of the D&O policy
b) If a “brand name” or operating name is acquired, coverage needs to be reviewed

2. Acquisition of Creation of a New Entity
a) Purchasing all or part of another company
b) D&O coverage must be reviewed

3. Divestiture of a Corporate Entity
a) Spin-Off or selling of an existing subsidiary company
b) D&O coverage must be reviewed
c) Closing of an operating unit or sale of assets does not impact coverage

4. Mergers
a) One or more of the former companies cease to exist
b) D&O coverage always needs review
c) New D&O coverage is needed for the surviving entity

B. Definitions Impacted by Mergers and Acquisitions

1. Insured Company and Insured Persons
a) Every policy specifically defines this
b) May or may not include subsidiaries

• Definition of
subsidiary
determines if new
entity meets
definition

A. Company means:

(1) the Parent Company, and

(2) any subsidiary

B. Parent Company means the entity named in Item A. of the
Declarations.

SPMI form DOCR92
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• Entity listed on 
 the declarations 
 page only 

Parent Organization means: 
 
 The organization designated in item 1 of the Declarations of 
 this policy. 
 
Insured Organization means: 
 
 Collectively, those organizations designated in Item 5. of the 
 Declarations for this coverage section. 
 
Chubb Insurance Company form 14-02-0943 (1/92) 

2. Definition of Subsidiary 
a) Automatic 

 
 
• Owned at 
 inception 
 
 
 
• Automatic must 
 fall below certain 
 asset size 
 
 
 
 
 
• Other than 
 automatic 
 reporting 
 requirement 
 
 
• Premium payment 
 requirement 
 
 
 
 
 
 
• Subsidiary defined 

Subsidiary means: 
 

 (1) Any corporation of which Named Corporation owns on or 
  before the inception of the Policy Period more than 50%  
  of the issued and outstanding voting stock either directly, 
  or indirectly through one or more of its subsidiaries; 
 

 (2) Automatically any corporation whose assets total less  
  than 10% of the total consolidated assets of the   
  Corporation as of the inception date of this policy, which  
  corporation becomes a Subsidiary during the policy  
  period.  The Named Corporation shall provide the  
  Insurer with full particulars of the new Subsidiary before  
  the end of the Policy Period; 
 

 (3) Any corporation which becomes a Subsidiary during the  
  Policy Period (other than a corporation described in  
  paragraph (2) above) but only upon the condition that  
  within 90 days of its becoming a Subsidiary the Named  
  Corporation shall have provided the insurer with full  
  particulars if the new Subsidiary and agreed to any  
  additional premium and/or amendment of the provisions  
  of this policy required by the Insurer relating to such new 
  Subsidiary.  Further, coverage as shall be afforded to the 
  new Subsidiary is conditioned upon the Named   
  Corporation paying when due any additional premium  
  required by the Insurer relating to such new Subsidiary. 
 

A corporation becomes a Subsidiary when the Named 
Corporation owns more than 50% of the issued and outstanding 
and voting stock, either directly, or indirectly through one or more 
of its Subsidiaries.  A corporation ceases to be a Subsidiary 
when the Named Corporation ceases to own more than 50% of 
the issued and outstanding voting stock, either directly, or 
indirectly through one or more of its Subsidiaries. 
 
In all events, coverage as is afforded under this policy with 
respect to any Claim made against a Subsidiary or any Director 
or Officer thereof shall only apply to wrongful acts committed or 
allegedly committed after the effective date that such Subsidiary 
became a Subsidiary and prior to time that such Subsidiary 
ceased to be a Subsidiary. 
 
National Union Insurance Company – 5/95 
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b) May require payment of additional premium to activate coverage 
 
 
• 90 day 
 notification 
 
• Payment of 
 premium 

(1) Any corporation which becomes a Subsidiary during the 
 Policy Period (other than a corporation described in 
 paragraph (2) above) but only upon the condition that within 
 90 days of its becoming a Subsidiary the Named Corporation 
 shall have provided the insurer with full particulars of the 
 new Subsidiary and agreed to pay any additional premium 
 and/or amendment of the provisions of this policy required 
 by the Insurer relating to such new Subsidiary.  Further, 
 coverage as shall be afforded to the new Subsidiary is 
 conditioned upon the Named Corporation paying when due 
 any additional premium required by the Insurer relating to 
 such new Subsidiary. 
 
National Union Insurance Company – 5/95 

c) May not meet the definition of subsidiary 
 (1) If the Insured Organization (i) acquires securities or voting 

 rights in another organization or creates another 
 organization, which as a result of such acquisition or creation 
 becomes a Subsidiary, or (ii) acquires any organization by 
 merger into or consolidation with an Insured Organization, 
 such organization and its Insured Persons shall be Insureds 
 under this coverage section but only with respect to 
 Wrongful Acts committed, attempted, or allegedly committed 
 or attempted, after such acquisition or creation unless the 
 Company agrees, after a presentation of a complete 
 application and all appropriate information, to provide 
 coverage by endorsement for Wrongful Acts committed, 
 attempted, or allegedly committed or attempted, by such 
 Insured Persons prior to such acquisition or creation. 
 
(2) If the fair value of all cash, securities, assumed indebtedness 
 and other consideration paid by the Insured Organization for 
 any such acquisition or creation exceeds 10% of the total 
 assets of the Parent Organization as reflected in the Parent 
 Organization’s must recent audited consolidated financial 
 statements, the Parent Organization shall give written notice 
 of such acquisition or creation to the Company and shall pay 
 any reasonable additional premium required by the 
 Company. 
 
Chubb Insurance Company form 14-02-0943 (1/92) 

C. Clauses Impacted by Mergers and Acquisitions 

1. Change of Control Clauses 
a) Known by various names 

(1) Change of Control of Named Corporation 
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(2) Adjustment Clause 

(a) Exclusion 

 Underwriters shall not be liable . . . 
 
J. based upon, arising out of, directly or indirectly resulting from 
 or in consequence of, or in any way involving, any Wrongful 
 Act actually or allegedly committed subsequent to a 
 Corporate Takeover. 
 
SPMI form DOCR92 

(b) Definition of Corporate Takeover 

 Corporate Takeover means: 
 
(1) the acquisition by any person or entity of more than 50% of 
 the outstanding securities of the Parent Company 
 representing the present right to vote for the election of 
 directors, or 
 
(2) the merger of the Parent Company into another such that the 
 Parent Company is not the surviving entity, or 
 
(3) the consolidation of the Parent Company with another entity 
 or the acquisition of substantially all of the assets of the 
 Parent Company by another entity, or 
 
(4) the appointment of a conservator, receiver or administrator 
 to manage the affairs of the Parent Company, or 
 
(5) the Parent Company ceasing to be publicly held. 
 
SPMI form DOCR92 

(3) Change in Exposure 

 
 
 
 
 
 
 
 
 
 
• Run-off coverage 
 until policy 
 expiration 

Acquisition of Parent Organization by another Organization if (i) 
the Parent Organization merges into or consolidates with another 
organization, or (ii) another organization or person or group of 
organizations and/or persons acting in concert acquires 
securities or voting rights which result in ownership or voting 
control by the other organization(s) or person(s) of more than 
50% of the outstanding securities representing the present right 
to vote for the election of directors of the Parent Organization, 
coverage under this coverage section shall continue until 
termination of this coverage section, but only with respect to 
Claims or Wrongful Acts committed, attempted, or allegedly 
committed or attempted, by Insured Persons prior to such 
merger, consolidation or acquisition to the Company as soon as 
practicable together with such information as the Company may 
require. 
 
Chubb Insurance Company form 14-02-0943 (1/92) 
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b) Some grant an affirmative run off clause for the acquired company 
c) Some exclude claims on based on acts subsequent to a corporate takeover 

2. Discovery Clauses 
a) Known by various names 

(1) Optional Extension Period 

(2) Extended Reporting Period 

b) Specify the conditions under which the policyholder may purchase an extended 
reporting period 

D. Mergers and the Need for Run-Off Coverage 

1. Original policyholder may not exist after merger 
2. New entity has a new D&O policy 
3. Former entity needs to purchase for acts prior to the merger date 
4. Should be maintained to coincide with the appropriate statute of limitations 

a) Grant of Coverage 
 Change in Control of Named Corporation 

 
If during the Policy Period: 
 
a. the Named Corporation shall consolidate with or merge into, 
 or sell all or substantially all of its assets to any other person 
 or entity or group of persons and/or entities acting in concert; 
 or 
 
b. any person or entity or group of persons and/or entities 
 acting in concert shall acquire an amount of the outstanding 
 securities representing more than 50% of the voting power 
 for the election of Directors of the Named Corporation, or 
 acquires the voting rights if such an amount of such 
 securities; (either of the above events herein referred to as 
 the “Transaction”) 
 
then this policy shall continue in full force and effect as to 
Wrongful Acts occurring prior to the effective time if the 
transaction, but there shall be no coverage afforded by any 
provision of this policy for any actual or alleged Wrongful Act 
occurring after the effective time of the Transaction.  This policy 
may not be cancelled after the effective time if the Transaction 
and the entire premium fir this policy shall be deemed earned as 
of such time.  The Named Corporation shall also have the right 
to an offer by the insurer of a Discovery Period described in 
Clause 10 of the policy. 
 
National Union Insurance Company – 5/95 
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b) Discovery clause 
 In the event of a Transaction, as defined in Clause 12, the 

Named Corporation shall have the right, within 30 days before 
the end of the Policy Period, to request an offer from the Insurer 
of a Discovery Period (with respect to Wrongful Acts occurring 
prior to the effective time of the Transaction) for a period of no 
less than three years or for such longer or shorter period as the 
Named Corporation may request.  The Insurer shall offer such 
Discovery Period pursuant to such terms, conditions and 
premium as the Insurer may reasonably decide.  In the event of 
a Transaction, the right to a Discovery Period shall not otherwise 
exist except as indicated in this paragraph. 
 
The additional premium for the Discovery Period shall be fully 
earned at the inception of the Discovery Period.  The Discovery 
Period is not cancelable.  This clause and the rights contained 
herein shall not apply to any cancellation resulting from non-
payment of premium. 
 
National Union Insurance Company – 5/95 

E. Exclusions to Review 

1. Deliberate fraud 
2. Illegal personal profit 
3. Directors and officers while acting for any entity other than the named insured 

a) Will come into play in the event of a merger 
b) Entity acquired does not meet the definition of subsidiary 

F. Acquisitions and Coverage for Past Acts 

1. How does the policy interact with claims reported to a previous D&O insurer? 
 The insurer shall not be liable: 

 
(d) alleging, arising out of, based upon or attributable to the 
 facts alleged, or in the same or related Wrongful Acts 
 alleged or contained, in any claim which has been reported, 
 or in any circumstances of which notice has been given, 
 under any policy of which this policy is a renewal or 
 replacement or which may succeed in time. 
 
National Union Insurance Company – 5/95 

2. Do you need prior acts coverage? 
3. Did the acquired firm purchase run-off coverage? 
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VII. Insurance Tools For Mergers and Acquisitions 
A. Representation and Warranty Insurance 

1. Coverage 
a) Protects against a breach of the representation and warranties made by the seller 

in a merger, acquisition or divestiture 
b) Manuscript policy 
c) Coverage can be granted for most representations 

(1) Corporate authority 

(2) Title to assets 

(3) Litigation 

(4) The absence of undisclosed liabilities 

(5) Taxes 

(6) Regulation 

d) Environmental representations will be reviewed with close scrutiny 
e) Outside counsel will be employed by the carrier to review the due diligence 

performed by the buyer’s advisors 
2. Limits and Retention 

a) Some insureds buy coverage equal to the escrow placed 
b) Some insureds buy coverage equal to the value of the most critical 

representation 
c) Limits up to $250 million are available 
d) The retention is determined by the underwriter and the insured 
e) Normally the retention relates to the materiality threshold in the underlying 

purchase and sale agreement 
f) Most policies utilize a “basket” retention to simplify data capture in the case of 

multiple breaches 
3. Key Policy Wordings 

a) Terms 

(1) Policy term can be up to seven years and cannot be cancelled by underwriters 

(2) An insured can be the buyer or seller 

b) Exclusions 

(1) Any event of circumstance that occurs after the inception date 



 

40  Mergers, Acquisitions and Joint Ventures, Copyright  Tilden and Associates, 2013 – 2022 

(2) Failure of any party to the merger agreement to perform any obligation, 
except for breach of a representation or warranty 

(3) Failure of any insured to perform any covenant made or by falsely making an 
inaccurate representation 

(4) Events, facts, or circumstances that the insured had knowledge of on or prior 
to the inception date not disclosed to underwriters 

(5) Any changes to the operative documents unless consented to by underwriters 

(6) A change in law 

c) Conditions 

(1) Other insurance – excess unless specifically endorsed to the contrary 

(2) Arbitration – disputes between the insured and insurer are settled with binding 
arbitration 

(3) Subrogation – underwriters reserve the right to subrogate against any of the 
parties in the transaction 

4. Process and Information 
a) Policy needs to be finalized before the transaction closes 
b) Takes about 10 days to obtain a quotation 
c) Underwriters will need 

(1) A copy of the merger and acquisition agreement, in draft or final form 

(2) Financials of the buyer and seller 

(3) Copies of the due diligence information requested or received 

(4) A summary of the transaction, including purpose, limits, parties involved, 
advisors and timing 

5. Pricing 
a) Premium range is 3 to 10 percent of the policy limit 
b) Underwriters will provide an estimate of pricing 
c) A required deposit premium (non-refundable) will move to process to a firm 

quotation 
d) If underwriters do not meet the pricing range indicated, the deposit will be 

refunded 
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B. Tax Liability Insurance 

1. Allows the potential buyer to reduce uncertainty associated with the seller’s 
tax strategy 

2. Helps the buyer develop a business valuation model 
a) The owner could be funding losses with loan arrangements to the corporation 
b) The corporation takes an interest deduction for the loan on their tax return 
c) The IRS could view the transaction as an equity transaction, and disallow the 

interest deduction after the sale 
d) This contingent liability can be insured through this product 

3. Buyers normally obtain a tax opinion from a tax advisor before the sale 
a) A Will opinion asserts that the transaction is almost certainly going to withstand 

regulatory review 
b) A Should opinion suggests that the transaction has a 75 percent or greater 

chance of withstanding regulatory review 
c) A More Likely Than Not opinion suggests the transaction has a 50 percent or 

greater chance of withstanding regulatory review 
4. Coverage 

a) Provides protection against IRS or other non-U.S. regulatory authorities 
successfully challenging a tax position 

b) Written on an indemnity basis 

(1) Loss owed to the IRS 

(2) Contest expenses (costs associated with appealing the revenue authority’s 
decision) 

(3) Gross-up costs (pays the taxes on the loss proceeds) 

(4) Fines, penalties, and interest (where insurable by law) 

c) Normally for federal taxes but can be packaged to include state and local taxes 
d) Underwritten based on the opinion from the external tax advisor 
e) Areas that make underwriters uncomfortable 

(1) Lack of business purpose 

(a) Company only wants protection for their tax strategy 

(b) Merger and acquisition transactions are a business purpose 

(2) Valuation risks 

(a) Valuation of a business is subjective 

(b) The IRS has a broad ability to disallow the valuation 
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(3) Loopholes 

(a) Technically sound based on a literal interpretation of the tax code 

(b) Uninsurable because they clearly defy the intent of the code 

(4) Change in law 

(a) Purpose of the policy is to insure interpretation of the tax code, not a law change 

(b) Coverage could be available if there is enough information to draw a conclusion 

5. Limits and Retention 
a) Exposures are well quantified because of the tax opinion 
b) Typically no retention 
c) Limits up to $400 million are available 

6. Key Policy Wordings 
a) Key terms 

(1) Crafted to the statute of limitations, normally seven years 

(2) The insured must contest the proposed or final adjustment up to the U.S. 
Circuit Court of Appeals 

(3) Selecting tax counsel and review decisions for appeal will be made by the 
insured with the insurer’s consent 

b) Key exclusions 

(1) Inability to realize the economic benefit of the insured tax benefit, in the 
absence of an insured loss 

(2) Application of the alternative or minimum tax 

(3) Failure of the insured to follow proper tax procedures 

(4) Changes in the documents submitted and forming a part of the insurance 
policy 

(5) A change in law 

c) Key conditions 

(1) Arbitration – the parties agree to final arbitration in case of policy dispute 

(2) Subrogation 

(a) Underwriters reserve the right to subrogate against the tax advisor 

(b) It would be difficult to do because the carrier has their own tax counsel who failed to 
recognize the issue 



 

43  Mergers, Acquisitions and Joint Ventures, Copyright  Tilden and Associates, 2013 – 2022 

7. Pricing 
a) Dependent on the underwriters view of the risk 
b) Ranges from 3 to 9 percent of the limits purchased 

8. Process And Information 
a) Can be obtained after the completion of the merger or acquisition transaction 
b) Pricing indication can be given within 10 days of receipt of the submission 
c) Binding quotation could take a couple of weeks 
d) It is important to ask who will fund the outside counsel’s review before moving to 

the binding quotation phase 
e) Information required 

(1) Description of the proposed transaction 

(a) Parties involved 

(b) Lawyers and accountants 

(2) Description of the various steps, sequence of events, and contractual 
arrangements involved in the submission 

(3) Copy of the final or draft tax opinion or tax memo 

(4) Copies of all the draft documents associated with the transaction 

(5) Limits requested 

(a) Tax loss 

(b) Supplemental insurance for interest, penalties, and state or local taxes 

C. Aborted Bid Cost Insurance 

1. Coverage 
a) Assists in defraying fees paid to external professional advisors in a failed merger 

or acquisition transaction 

(1) Incurred between the date the transaction commences and its termination 
date 

(2) Break-up fees are excluded in the definition 

b) Circumstances beyond the insured’s control must cause the transaction to fail 

(1) Other party could accept a higher bid 

(2) Failure to receive regulatory approval 

(3) Loss of financing 
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(4) Withdrawals by the other party 

c) Can be purchased as soon as the agreement in principle is reached 
d) Reimburses the insured for covered expenses due to a defined event during the 

policy period 

(1) A government or legal court ruling that materially restricts, prevents, or 
prohibits the transaction 

(2) A competing transaction entered into by the second party that terminates the 
deal as long as the insured does not reenter into an agreement with the 
second party or competing transaction within one year 

(3) Second-party stockholder final vote of disapproval 

(4) Non satisfaction of second party for conditions outlined in the letter of intent 

2. Limits and Retention 
a) Policy limits are determined by the transactions size 
b) One percent of the purchase price is a benchmark 

3. Key Policy Terms 
a) Terms 

(1) Private companies need to incept coverage within 5 days of signing the letter 
of intent 

(2) Public companies need to purchase within 5 days of announcement of the 
deal or signing the letter of intent 

b) Exclusions 

(1) Withdrawal of a second party due to 

(a) Non satisfaction by insured of any condition precedent to the consummation of the 
transaction 

(b) Proximately caused by an act or omission of the insured 

(c) Material changes not notified to the underwriters 

(d) Any transaction other than the agreed transaction 

(e) Collusion, dishonest, fraudulent, or criminal act or omission of the insured 

(2) Claims arising from material changes not notified to underwriters 

(3) Any transaction other than the agreed transaction 

(4) Collusion, dishonest, fraudulent, or criminal act or omission of the insured 
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c) Key Conditions and Pricing 

(1) Insured needs to inform underwriters of any material changes to the 
transaction 

(2) Average cost is about 5 percent of the limit purchased 

D. Alternative Litigation Risk Solutions 

1. Liability Cap Coverage 
a) Provide excess coverage above preexisting coverage or significant self-insured 

retentions 
b) Underwriters determine a probable maximum loss for all claims 
c) For a one time premium, an umbrella is provided over a buffer layer 

(1) Product litigation is valued at $45 million 

(2) Available insurance is $28 million 

(3) Underwriter will offer a $50 million cap coverage  

(a) Primary of $28 million 

(b) Buffer of $2 million 

2. Risk Arbitrage 
a) After determining the maximum possible loss, underwriters will assume the entire 

liability 
b) Cost of capital may be higher than the discount rate offered by the insurance 

carrier 
c) The tax ramifications should be fully explored 
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