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A Letter from William J. Hold, CEO 

We know that choosing the right professional development programs to strengthen your career 
can be challenging. There are many options for you to choose from; so how can you be sure 
that your time, efforts, and money are being invested and not wasted? 

By becoming a committed participant of The National Alliance, you can rest assured that you 
are also making the best educational choice for your career—no matter what step of your 
learning path you are on.  

For the last 50 years, our designations have been regarded throughout the industry as symbols 
of quality and trust. Our practical insurance and risk management courses are taught by active 
insurance practitioners, include polices and forms currently used in the field, and guide you 
through real-world scenarios to give you a deeper understanding of what your clients are facing 
today. The knowledge and skills you develop in any one of our courses (or designation 
programs) can be put to use immediately. 

You will build long-lasting relationships with your clients, stay ahead of industry trends, 
emerging risks, and products that are constantly evolving in our dynamic market. You will have 
access to the industry’s latest learning materials and will be the first to hear about new courses. 
With a learning path customized to fit your needs, you will be better equipped to protect your 
clients.  

Have no doubt that your success is our priority. Whether you are new to your career, or a 
seasoned professional, you are about to embark on a wonderful professional development 
journey. Thank you for choosing The National Alliance for Insurance Education & Research as 
your guide toward a thriving career.  

Let’s take the first step.  

William J. Hold, M.B.A., CRM, CISR
CEO 
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Personal Auto Policy - Who Is Permitted To Drive 

 B. "Insured" as used in this Part means: 
 
 1. You or any "family member" for the ownership,   
  maintenance or use of any auto or "trailer". 
 
 2. Any person using "your covered auto". 
 
 3. For "your covered auto", any person or organization but  
  only with respect to legal responsibility for acts or  
  omissions of a person for whom coverage is afforded  
  under this Part. 
 
 4. For any auto or "trailer," other than "your covered auto,"  
  any other person or organization but only with respect to  
  legal responsibility for acts or omissions of you or any  
  "family member" for whom coverage is afforded under  
  this Part.  This provision (B.4.) applies only if the person  
  or organization does not own or hire the auto or "trailer." 

 
 
 
 1998 wording change 

A. We do not provide Liability Coverage for any “insured”: 
 
 8. Using a vehicle without a reasonable belief that that  
  “insured” is entitled to do so.  This exclusion (A.8) does  
  not apply to a “family member” using “your covered auto” 
  which is owned by you. 



HIDDEN POLICY COVERAGES 

 1995, 1997, 2000, 2001, 2004, 2010, 2013, 2022 by Tilden and Associates  Page 2 

WHO is/is not an insured non-permissive operator 
under the Personal Auto Policy? 

Case Study 1-1 

Bill left his car running to dash into a convenience store.  A man using a 
public telephone outside the store promptly jumped into his car and sped 
away.  Running a red light a few blocks away, he plowed into another 
vehicle, severely injuring the driver and totaling her car.  The driver sued 
the operator of Bill's vehicle, as well as Bill himself for negligence.  Will the 
Personal Auto Policy (PAP) respond to the claim against... 

Bill? 

The driver of Bill's car? 

Case Study 1-2 

Ann's 16 year-old son, Greg, had just received his learner's permit when 
he asked his dad if he could take his 23-year old schoolmate, Bubba, for a 
drive in the family car.  Ann said it was OK, but that Bubba was forbidden 
to operate the car because he had a poor driving record and it would 
violate his parole.  After picking up Bubba, Greg wanted to test the new 
radar detector his dad had given him for Christmas, so he asked Bubba to 
drive due to his experience with high-speed chases.  Following an at-fault 
accident, an injured party sued Bubba, Greg and Ann.  Will Ann's PAP 
respond to the claim against... 

Ann? 

Greg? 

Bubba? 
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Personal Auto Policy - Who Is Insured 

 A. We will pay damages for "bodily injury" or "property damage" 
 for which any "insured" becomes legally responsible 
 because of an auto accident.  Damages include pre-
 judgment interest awarded against the "insured".  We will 
 settle or defend, as we consider appropriate, any claim or 
 suit asking for these damages.  In addition to our limit of 
 liability, we will pay all defense costs we incur.  Our duty to 
 settle or defend ends when our limit of liability for this 
 coverage has been exhausted by payment of judgments or 
 settlements.  We have no duty to defend any suit or settle 
 any claim for "bodily injury" or "property damage" not 
 covered under this Policy. 

 B. "Insured" as used in this Part means: 
 
 1. You or any "family member" for the ownership,   
  maintenance or use of any auto or "trailer". 
 
 2. Any person using "your covered auto". 
 
 3. For "your covered auto," any person or organization but  
  only with respect to legal responsibility for acts or  
  omissions of a person for whom coverage is afforded  
  under this Part. 
 
 4. For any auto or "trailer," other than "your covered auto,"  
  any other person or organization but only with respect to  
  legal responsibility for acts or omissions of you or any  
  "family member" for whom coverage is afforded under  
  this Part.  This provision (B.4.) applies only if the person  
  or organization does not own or hire the auto or "trailer." 
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WHO is/is not an insured non-permissive operator 
under the Personal Auto Policy? 

Case Study 2-1 

Your car is in the shop for repairs.  While at the office, you need to run a 
business errand for the boss and ask a fellow employee if you can borrow 
their car.  In route, you negligently collide with another vehicle, and the 
driver sues everybody in sight.  Will YOUR PAP cover... 

You? 

Your co-worker? 

Your employer? 

Case Study 2-2 

Your friend, Tony, is a salesman for the Big Foot Shoe Company.  His car 
is in the shop for repairs and he asks to borrow your car for a couple of 
business appointments.  He negligently collides with another vehicle and 
the injured party sues everybody.  Will YOUR PAP cover... 

You? 

Tony? 

Big Foot? 

Case Study 2-3 

Will sent his employee, Charlie, on a business trip to Chicago by plane.  
Charlie rented a car from Hertz in his own name (of course).  In an 
accident, Charlie negligently injured John, who sued Charlie, Will and 
Hertz.  Who is covered by which of the following policies? 

  WILL'S PAP CHARLIE'S PAP 
 Charlie 
 Hertz 
 Will 
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Personal Auto Policy - Who Is "You" and Who Is "Family 

 
PART D – COVERAGE FOR DAMAGE TO YOUR AUTO 
 
INSURING AGREEMENT 
 
A. We will pay for direct and accidental loss to “your covered auto” or any “non-
 owned auto”, including their equipment, minus any applicable deductible 
 shown in the Declarations.  If loss to more than one “your covered auto” 
 results from the same “collision”, only the highest applicable deductible will 
 apply.  We will pay for loss to “your covered auto” caused by: 
 
 1. Other than “collision” only if the Declarations indicate that Other Than  
  Collision Coverage is provided for that auto. 
 
 2. “Collision” only if the Declarations indicate that Collision Coverage is  
  provided for that auto. 
 
 If there is a loss to a “non-owned auto,” we will provide the broadest 
 coverage applicable to any “your covered auto” shown in the Declarations. 

 
LIABILITY COVERAGE 
 
B. We do not provide Liability Coverage for the ownership, maintenance or use 
 of: 
 
 1. Any vehicle which: 
 
  a. Has fewer than four wheels; or 
 
  b. Is designed mainly for use off public roads. 
 
  This Exclusion (B.1.) does not apply: 
 
   (1) While such vehicle is being used by an “insured” in a  
    medical emergency; 
 
   (2) To any “trailer”; or 
 
   (3) To any non-owned golf cart. 
 
 2. Any vehicle, other than “your covered auto”, which is: 
 
  a. Owned by you; or 
 
  b. Furnished or available for your regular use. 
 
 3. Any vehicle, other than “your covered auto”, which is: 
 
  a. Owned by any “family member”; or 
 
  b. Furnished or available for the regular use of any “family member”. 
 
  However, this exclusion (B.3.) does not apply to you while you are  
  maintaining or “occupying” any vehicle which is: 
 
   (1) Owned by a “family member”; or 
 
   (2) Furnished or available for the regular use of a “family  
    member”. 
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WHO is a spouse, and (not) an insured, under the 
Personal Auto & Homeowners policies? 

Case Study 3-1 

Lori and Tony were married on October 16 and Lori's car was added to 
Tony's policy.  She was not added as a named insured.  On December 
20th, they separated and Lori moved in with her mother and filed for a 
divorce, which was final on March 1.  On February 16, she had an 
accident and totaled her car.  Will the PAP pay for the damages to her 
car? 

Case Studies 3-2 through 3-4 

Anna Jane owns a car insured in her name with the Humongous 
Insurance Company.  Her husband, Gene, owns a car insured in his name 
with the Itty Bitty Insurance Company.  Their 20-year-old daughter, Julie, 
still lives at home and owns a car insured in her name with the Phlybynyte 
Insurance Company. 

2. Gene drove Anna Jane's car to the adult book store one afternoon and 
had an at-fault accident.  Who is covered by the following policies? 
a. Anna Jane's PAP  does  does not cover Anna Jane. 
b. Anna Jane's PAP  does  does not cover Gene. 
c. Gene's PAP   does  does not cover Gene. 
d. Gene's PAP  does  does not cover Anna Jane. 

3. That evening, Gene borrowed Julie's car to meet a "friend" at a local 
tavern and had an at-fault accident while returning home the next 
morning.  Who is covered by the following policies? 
a. Julie's PAP  does  does not cover Julie. 
b. Julie's PAP  does  does not cover Gene. 
c. Gene's PAP  does  does not cover Gene. 
d. Gene's PAP  does  does not cover Julie. 

4. Gene and Anna Jane separated, and Anna Jane moved in with her 
mother.  Two months later, Gene asked Anna Jane if he could borrow 
her car to take his new girlfriend to visit her mother.  He had another 
at-fault accident.  Who is covered by the following policies? 
a. Anna Jane's PAP  does  does not cover Anna Jane. 
b. Anna Jane's PAP  does  does not cover Gene. 
c. Gene's PAP  does  does not cover Gene. 
d. Gene's PAP  does  does not cover Anna Jane. 
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Personal Auto Policy - Who Is "You" and Who Is "Family 
POLICY NUMBER  PERSONAL AUTO 
  PP 03 06 09 18 

EXTENDED NON-OWNED COVERAGE – VEHICLES 
FURNISHED OR AVAILABLE FOR REGULAR USE 

Unless otherwise indicated below or in the Declarations, Extended Non-Owned Coverage is 
applicable only to the individual named in the Schedule or in the Declarations. 
 
Name Of Individual: 
 
If indicated below or in the Declarations, Extended Non-owned Coverage applies to: 
 
  Named Individual and “Family Members” (including Named Individual’s Spouse) 
 
Coverage is provided where a premium is shown for coverage. 
 
 Extended Non-Owned Coverage   Premium 
 
Liability       $ 
Medical Payments     $ 
Total Premium      $ 
Information required to complete this Schedule, if not shown above, will be shown in the 
Declarations. 

With respect to the individual(s) and 
coverages indicated in the Schedule or in 
the Declarations, the provisions of the policy 
apply unless modified by this endorsement. 

I. Extended Non-Owned Coverage 
The Extended Non-Owned Coverage 
provided by this endorsement does not 
afford coverage under Part A and Part B 
of the policy for any accident involving: 

A. A vehicle owned by an individual 
named in the Schedule or the 
Declarations; 

B. A vehicle owned by a “family 
member”; or 

C. A temporary substitute vehicle for 
such owned vehicle described in A 
or B, above. 

II. Part A – Liability Coverage 
Part A is amended as follows with 
respect to the individual(s) shown as 
applicable in the Schedule or in the 
Declarations: 

A. Exclusion B.2.b. does not apply to 
the coverages provided by this 
endorsement. 

B. We will provide Liability Coverage 
for any vehicle, other than “your 
covered auto”, which is furnished or 
available for the regular use of the 
named individual. 

III. Part B – Medical Payments Coverage 
Part B is amended as follows, if a 
premium is shown in the Schedule or in 
the Declarations for Medical Payments 
Coverage, with respect to the 
individual(s) shown as applicable in the 
Schedule or in the Declarations. 

A. Exclusion 5.b. does not apply to the 
coverages provided by this 
endorsement. 

B. We will provide Medical Payments 
Coverage for “bodily injury” 
sustained while “occupying”, or 
when struck by, any vehicle (other 
than “your covered auto”) which is 
furnished or available for the regular 
use of the named individual. 

PP 03 06 09 18 © Insurance Services Office, Inc., 2017 Page 1 of 1 
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WHO is/is not an insured "family member" under the 
Personal Auto Policy? 

Case Study 4-1 

Charlie has a PAP on his car with a Liability Limit of 250/500/100.  His 20-
year-old son, Kevin, lives at home while attending college and has his own 
PAP on his car with a Liability Limit of 25/50/15.  His 17-year-old son, Dan, 
borrowed Kevin's car and had an at-fault accident resulting in a judgment 
of $150,000 against him.  How much will each policy pay? 

Kevin's PAP ... 

Charlie's PAP ... 

Case Study 4-2 

Assume that, prior to the above occurrence, Charlie had asked you to 
review his insurance program.  Recognizing the potential gap in coverage 
when family members use each other's autos, you recommended that the 
Extended Non-Owned Coverage for Named Individual endorsement be 
added to Charlie's PAP.  How much will be paid by each policy in the 
above example? 

Kevin's PAP ... 

Charlie's PAP ... 

Case Study 4-3 

Kevin decided to transfer to a college over 1,000 miles from home.  
Because of the higher tuition, he had to sell his car and drop his auto 
insurance.  Several months later, he borrowed his roommate's car and 
had an at-fault accident.  Will Charlie's PAP pay for the loss? 

 
 
 
 
 
 
 
 
 
 HO 2000 change 

9. “Insured” means 
 

 a. You and residents of your household who are: 
 

  (1) Your relatives; or 
 

  (2) Other persons under the age of 21 and in your care  
   or the care of a resident of your household who is  
   your relative; 
 

 b. A student enrolled in school full-time, as defined by the  
  school, who was a resident of your household before  
  moving out to attend school, provided the student is  
  under the age of: 
 

  (1) 24 and your relative; or 
 

  (2) 21 and in your care or the care of a resident of your  
   household who is your relative; or 
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CGL - Who Isn’t Covered 
 e. Employer's Liability 

 
 "Bodily injury" to: 
 
 (1) An "employee" of the insured arising out of and in the  
  course of: 
 
  (a) Employment by the insured; or 
 
  (b) Performing duties related to the conduct of the  
   insured's business; or 
 
 (2) The spouse, child, parent, brother or sister of that  
  "employee" as a consequence of (1) above. 
 
 This exclusion applies: 
 
 (1) Whether the insured may be liable as an employer or in  
  any other capacity; and 
 
 (2) To any obligation to share damages with or repay  
  someone else who must pay damages because of the  
  injury. 
 
 This exclusion does not apply to liability assumed by the 
 insured under an "insured contract." 

Employer’s Liability 
 We will pay all sums you legally must pay as damages because 

of bodily injury to your employees, provided the bodily injury is 
covered by this Employers Liability Insurance. 
 
The damages we will pay, where recovery is permitted by law, 
include damages: 
 
 1. for which you are liable to a third party by reason of a  
  claim or suit against you by that third party to recover the 
  damages claimed against such third party as a result of  
  injury to your employee; 
 
 2. for care and loss of services; and 
 
 3. for consequential bodily injury to a spouse, child, parent,  
  brother or sister of the injured employee; 
 
 provided that these damages are the direct consequence of 
 bodily injury that arises out of and in the course of the injured 
 employee's employment by you; and 
 
 4. because of bodily injury to your employee that arises out 
  of and in the course of employment, claimed against you 
  in a capacity other than as employer. 



HIDDEN POLICY COVERAGES 

 1995, 1997, 2000, 2001, 2004, 2010, 2013, 2022 by Tilden and Associates  Page 10 

WHO is/is not covered by a CGL or WC policy when 
an employee is injured? 

Case Study 5-1 

A warehouse contained a machine that manufactured wooden pallets.  A 
worker entered the enclosed area and was injured by the machine.  
Although he collected the WC benefits prescribed by statute, he filed a 
products liability suit against the pallet machine manufacturer and was 
awarded $10 million.  The manufacturer, in turn, sued the warehouse 
owner for violating the safety rules for using the pallet machine and was 
awarded $8 million.  Will the warehouse CGL or WC policy pay anything 
towards this award? 

Case Study 5-2 

Following the above accident, the warehouse owner administered first aid 
to the injured worker.  His actions compounded the injuries and the worker 
filed suit against him.  Will the warehouse CGL or WC policy respond to 
this lawsuit? 

Case Study 5-3 

A soft drink deliveryman was injured by an exploding bottle when he set a 
case of soft drinks down.  Although he collected WC benefits, he sued his 
employer because the soft drink was overly carbonated.  Will the soft drink 
distributor's CGL or WC policy cover this claim? 

Case Study 5-4 

A warehouse dock worker's wife came to pick him up at work.  She parked 
in the lot across from the loading dock where he was working.  Being 
newlyweds, she lovingly watched every move he made and, as a result, 
saw him being crushed to death by a forklift truck.  Although entitled to 
WC benefits from her husband, she sued his employer for a mild heart 
attack, mental anguish, pain and suffering, etc.  Will his employer's CGL or 
WC policy respond to this claim? 
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CGL - Liquor Liability 
 c. Liquor Liability 

 
 "Bodily injury" or "property damage" for which any insured 
 may be held liable by reason of: 
 
 (1) Causing or contributing to the intoxication of any person; 
 
 (2) The furnishing of alcoholic beverages to a person under  
  the legal drinking age or under the influence of alcohol;  
  or 
 
 (3) Any statute, ordinance or regulation relating to the sale,  
  gift, distribution, or use of alcoholic beverages. 
 
 This exclusion applies even if the claims against any insured 
 allege negligence or other wrongdoing in: 
 
  (a) The supervision, hiring, employment, training, or  
   monitoring of others by that insured; or 
 
  (b) Providing or failing to provide transportation with  
   respect to any person that may be under the  
   influence of alcohol. 
 
 if the “occurrence” which caused the “bodily injury” or 
 “property damage”, involved that which is described in 
 Paragraph (1), (2) or (3) above.  
 
 However, this exclusion applies only if you are in the 
 business of  manufacturing, distributing, selling, serving or 
 furnishing alcoholic beverages.  For the purposes of this 
 exclusion, permitting a person to bring alcoholic beverages 
 on your premises, for consumption on your premises, 
 whether or not a fee is charged or a license is required for 
 such activity, is not by itself considered the business of 
 selling, serving or furnishing alcoholic beverages. 
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WHAT is/is not covered by host liquor liability in the 
CGL? 

Case Study 6-1 

A liquor store owner had an open house for his valued customers and 
distributors.  One of his customers became intoxicated and, following an 
argument, shot another customer.  Will the liquor store owner's CGL 
respond if he is sued? 

Case Study 6-2 

A non-profit hunting club had a cash bar for the convenience of their 
members.  A member became intoxicated and injured another party.  Will 
the club's CGL respond if it is sued? 

Case Study 6-3 

A local CPCU chapter has a monthly dinner and speaker.  A cash bar is 
provided, whereby members purchase tickets from an officer of the 
chapter, then exchange them for drinks from the bartender provided by the 
private club.  If sued by someone injured by an intoxicated member, will 
the chapter's CGL respond? 

Case Study 6-4 

Concerned about their potential liability, the above CPCU chapter revised 
their cash bar procedures so that the private club had the sole 
responsibility of selling the tickets and exchanging them for drinks.  No 
money exchanged hands between guests and the chapter, nor did the 
chapter profit in any way from the sale of liquor.  If sued by someone 
injured by an intoxicated member, will the chapter's CGL respond? 
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Homeowners Tenant Form - No Coverage B? 
 9. Buildings Additions And Alterations. 

 

 We cover under Coverage C the building improvements or 
 installations made or acquired at your expense, to that part 
 of the “residence premises” used exclusively by you.  The 
 limit of liability for this coverage will not be more than 10% of 
 the limit of liability that applies to Coverage C. 
 

 This coverage is additional insurance. 
 

 HO 04 51 03 22 
BUILDING ADDITIONS AND ALTERATIONS – 

INCREASED LIMIT 
SECTION I – PROPERTY COVERAGES 
C. Additional Coverages 
 
 9. Building Additions And Alterations 
 
  The limit of liability for this Building Additions And Alterations coverage is increased as  
  noted below. 
 Increase in Limit of Liability Total Limit of Liability 

All other provisions of this Policy apply. 
Information required to complete this Schedule, if not shown above, will be shown on the 
Declarations. 

HO 04 51 03 22 © Insurance Services Office, Inc., 2021 Page 1 of 1 
 

 HO 04 49 03 22 
BUILDING ADDITIONS AND ALTERATIONS – OTHER RESIDENCE 

Location Of The Building And Limit Of Liability: 
 
 
 
 
 
Information required to complete this Schedule, if not shown above 

* Entries may be left blank if shown elsewhere in this policy for this coverage. 

SECTION I – PROPERTY COVERAGES 
We cover, up to the limit of liability in the 
Schedule above, the additions, alterations 
and improvements, made or acquired at an 
“insured’s” expense, to that part of a 
building: 

1. Which is rented to an “insured” as a 
residence; and 

2. At the location shown in the schedule. 

We insure for direct physical loss to this 
property caused by a Peril Insured Against. 

All other provisions of this policy apply. 
HO 04 49 03 22 © Insurance Services Office, Inc., 2021 
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WHAT kind of property is a swimming pool under a 
Homeowners policy ... Coverage B or C? 

Case Study 7-1 

Ray owned a machine shop in Rocky Point.  He and his wife, Shirley, live in an 
apartment in the rear of the building.  Primarily to cover their personal property 
in the apartment, Ray and Shirley obtained a Tenants HO form.  Shortly 
thereafter, they installed an in-ground swimming pool for their personal use.  
The day after it was completed, it was damaged during a windstorm.  Their 
insurance company denied the loss, stating that the pool was a structure and 
not personal property.  Do you agree? 

 
 
 
 
 From Personal 
 property 
 replacement cost 
 – HO 04 90 

A. Eligible Property 
 
 1. Covered losses to the following property are settled at  
  replacement cost at the time of loss: 
 
  a. Coverage C; and 
 
  b. If covered in this Policy: 
 
   (1) Awnings, outdoor antennas and outdoor  
    equipment; 
 
   (2) Carpeting and household appliances; 
 
   whether or not attached to buildings. 

 15. "Residence premises" means: 
 
 a. The one-family dwelling where you reside; 
 
 b. The two-, three- or four-family dwelling where you reside 
  in at least one of the family units; or 
 
 c. That part of any other building where you reside; 
 
 and which is shown as the "residence premises" in the 
 Declarations. 
 
 "Residence premises" also includes other structures and 
 grounds at that location. 
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f. Pollution 
(1) "Bodily injury" or "property damage" arising out 
 of the actual, alleged or threatened discharge, 
 dispersal, seepage, migration, release or escape 
 of “pollutants”: 
 (a) At or from any premises, site or location  
  which is or was at any time owned by or  
  occupied by, or rented or loaned to, any  
  insured.  However, this subparagraph does 
  not  apply to: 
  (i) “Bodily injury” if sustained within a  
   building and caused by smoke, fumes, 
   vapor or soot produced by or originating 
   from equipment that is used to heat, 
   cool or dehumidify the building, or  
   equipment that is used to heat water for 
   personal use, by the building’s  
   occupants or their guests; 
  (ii) “Bodily injury” or “property damage” for 
   which you may be held liable, if you are 
   a contractor and the owner or lessee of 
   such premises, site or location has been 
   added to your policy as an additional 
   insured with respect to your ongoing 
   operations performed for that additional 
   insured at that premises, site or location 
   and such premises, site or location is 
   not and never was owned or occupied 
   by, or rented or loaned to, any insured, 
   other than that additional insured; or 
  (iii) “Bodily injury” or “property damage”  
   arising out of heat, smoke or fumes from 
   a “hostile fire”; 
 (b) At or from any premises, site or location  
  which is or was at any time used by or for 
  any insured or others for the handling,  
  storage, disposal, processing or treatment of 
  waste; 
 (c) Which are or were at any time transported, 
  handled, stored, treated, disposed of, or  
  processed as waste by or for: 
  (i) Any insured; or 
  (ii) Any person or organization for whom 
   you may be legally responsible; or 
 (d) At or from any premises, site or location on 
  which any insured or any contractors or  
  subcontractors working directly or indirectly 
  on any insured's behalf are performing  
  operations if the “pollutants” are brought on 
  or to the premises, site or location in  
  connection with such operations by such 
  insured, contractor or subcontractor.   
  However, this subparagraph does not apply 
  to: 
  (i) “Bodily injury” or “property damage”  
   arising out of the escape of fuels,  
   lubricants or other operating fluids which 
   are needed to perform the normal  

   electrical, hydraulic or mechanical  
   functions necessary for the operation of 
   “mobile equipment” or its parts, if such 
   fuels, lubricants or other operating fluids 
   escape from a vehicle part designed to 
   hold, store or receive them.  This  
   exception does not apply if the “bodily 
   injury” or “property damage” arises out 
   of the intentional discharge, dispersal or 
   release of the fuels, lubricants or other 
   operating fluids, or if such fuels,  
   lubricants or other operating fluids are 
   brought on or to the premises, site or 
   location with the intent that they be  
   discharged, dispersed or released as 
   part of the operations being performed 
   by such insured, contractor or  
   subcontractor; 
  (ii) “Bodily injury” or “property damage”  
   sustained within a building and caused 
   by the release of gases, fumes or  
   vapors from materials brought into that 
   building in connection with operations 
   being performed by you or on your  
   behalf by a contractor or subcontractor; 
   or 
  (iii) “Bodily injury” or “property damage”  
   arising out of hat, smoke or fumes from 
   a “hostile fire”. 
 (e) At or from any premises, site or location on 
  which any insured or any contractors or  
  subcontractors working directly or indirectly 
  on any insured’s behalf are performing  
  operations are to test for, monitor, clean up, 
  remove, contain, treat, detoxify or neutralize, 
  or in any way respond to, or assess the  
  effects of, “pollutants”. 
(2) Any loss, cost or expense arising out of any: 
 (a) request, demand, order or statutory or  
  regulatory requirement that any insured or 
  others test for, monitor, clean up, remove, 
  contain, treat, detoxify or neutralize, or in 
  any way respond to, or assess the effects of 
  “pollutants”; or 
 (b) claim or suit by or on behalf of a  
  governmental authority for damages  
  because of testing for, monitoring, cleaning 
  up, removing, containing, treating,  
  detoxifying, or neutralizing or in any way 
  responding to or assessing the effects of 
  “pollutants”. 
 
 However, this paragraph does not apply to 
 liability for damages because of “property 
 damage” that the insured would have in the 
 absence of such request, demand, order or 
 statutory requirement, or such claim or “suit” by 
 or on behalf of a governmental authority. 
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WHAT is "pollution" and when is/isn't it covered by the HO, 
PAP, CP, CGL, & BAP policies? 

EPA Definition 

In general, the EPA defines pollution by a petroleum product to exist when its concentration exceeds 
the Recommended Maximum Contaminant Level (RMCL) of 5 parts-per-billion (ppb).  The RMCL is the 
EPA-determined level where the health risk due to a chemical compound statistically increases.  For 
example, if the risk of cancer is 0.25 %, the relative increased risk of cancer by being exposed to a 
compound at the RMCL is 0.250001%!  To put this into perspective, according to one study, the following 
are the comparative risks of death among certain activities: 

Smoking a pack of cigarettes a day ................................................................................................... 1,800,000 
Drinking a daily glass of wine ................................................................................................................... 650,000 
Operating a motor vehicle ...................................................................................................................... 120,000 
Being a police officer ............................................................................................................................... 110,000 
Living in a home .......................................................................................................................................... 55,000 
Frequent flyer ............................................................................................................................................... 25,000 
Eating a daily "PBS" ........................................................................................................................................ 4,000 
Ingesting a chemical at the RMCL .................................................................................................................... 1 

Case Studies 8-1 through 8-6 

Which of the following would be covered by a CGL policy? 
1. A customer at a grocery store slipped and fell in a puddle of Clorox 

bleach. 
2. An apartment complex swimming pool water purifier exploded, emitting 

chlorine gas. 
3. A contractor spray painting a house finally quit when it got too dark to 

see.  The next morning, he discovered that the black Mercedes next door 
was now black and green. 

4. A contractor was operating a bulldozer at a job site when he accidentally 
dug up an oil line, polluting the neighborhood. 

5. A contractor repaired a leak in a gasoline storage tank at a customer's 
bulk plant.  A fitting was improperly installed, causing the tank to rupture 
and pollute an adjacent river. 

6. A fire broke out in a chemical plant.  Hazardous chemical fumes were 
distributed into a neighborhood, killing 23 people and injuring almost 100. 
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Homeowners Auto "Exclusion" 

1991 Edition 

 
 
 
 
 
 
 
 
 
 
 
 

 f. Arising out of: 
 
  (1) The ownership, maintenance, use, loading or  
   unloading of motor vehicles or all other motorized  
   land conveyances, including trailers, owned or  
   operated by or rented or loaned to an "insured"; 
 
  (2) The entrustment by an "insured" of a motor vehicle  
   or any other motorized land conveyance to any  
   person; or 
 
  (3) Vicarious liability, whether or not statutorily imposed, 
   for the actions of a child or minor using a   
   conveyance excluded in paragraph (1) or (2) above. 

2022 Edition 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 2022 change 
 
 Previously, the 
 motor vehicle 
 exclusion applied 
 to “any person” 

B. In addition, certain words and phrases are defined as 
 follows: 
 
1. “Aircraft Liability”, “Hovercraft Liability”, “Motor Vehicle 
 Liability” and “Watercraft Liability”, subject to the provisions 
 in b. below, mean the following: 
 
 a. Liability for “bodily injury” or “property damage” arising  
  out of the: 
 
  (1) Ownership of such vehicle or craft by an “insured”; 
 
  (2) Maintenance, occupancy, operation, use, loading or  
   unloading of: 
 
   (a) An aircraft, hovercraft or watercraft by any  
    person; or 
 
   (b) A motor vehicle by an “insured”; 
 
  (3) Entrustment of such vehicle or craft by an “insured”  
   to any person; 
 
  (4) Failure to supervise or negligent supervision of any  
   person involving such vehicle or craft by an   
   “insured”, and 
 
  (5) Vicarious liability, whether or not imposed by law, for 
   the actions of a child or minor involving such vehicle  
   or craft. 
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WHEN is/isn't auto liability covered by a "non-auto" policy 
such as an HO or CGL form? 

Case Studies 9-1 through 9-6 

Which of the following would be covered by a Homeowners policy? 

1. A pedestrian is hit by an auto when the passenger grabs the driver's arm.  
The passenger has only an HO policy. 

2. A child released the handbrake on a neighbor's car, causing it to roll 
down the driveway and crash into a passing vehicle.  The child's parents 
were sued, but had only HO coverage. 

3. An insured dropped coverage on a vehicle he had for sale, leaving only a 
HO policy.  Following the sale of the car, the owner ran into a building 
when the brakes failed. 

4. A business owner asked his secretary to run a personal errand in her car.  
She had an accident and both of them were sued.  He had no business 
nor personal auto insurance, only a HO policy. 

5. A friend of an insured unknowingly sat on a pistol on the passenger side of 
the insured's car.  The gun went off, shooting the friend in the ....  The 
insured's PAP had lapsed for non-payment, leaving him only with HO 
coverage. 

6. A girl died of carbon monoxide poisoning while "visiting" with her 
boyfriend in a Winnebago at his father's auto repair shop. 

The CGL Policy 
The CGL covers certain "mobile equipment" that, depending on use, might otherwise be 
considered to be an "auto".  Another amazing example of "auto" coverage is a court 
case discussed later on the subject of "next to the premises". 
The policy also covers incidental parking operations, e.g., valet parking, relative to BI 
and PD to vehicles other than the one being parked. 
The CGL excludes coverage for the ownership, maintenance, use or entrustment of 
autos"... owned or operated by or rented or loaned to..." an insured.  The presumption is 
that most other auto liability exposures would be covered.  Similar to some of the HO 
cases cited above, this might include liability assumed from common or contract carriers 
(if the contractual liability exclusion does not come into play) or vicarious liability for 
accidents involving persons who are not "insureds". 



SUPPLEMENTARY INFORMATION 

Page 19  1995, 1997, 2000, 2001, 2004, 2010, 2013, 2022 by Tilden and Associates 

Personal Auto Program - Pickup Trucks & Vans Eligibility 

 
 
 
 
 
 
 
 
 
 
 
 
 
 1998 change 

LIABILITY EXCLUSIONS 
 
A. We do not provide Liability Coverage for any “insured”: 
 
7. Maintaining or using any vehicle while that person is 
 employed or otherwise engaged in any “business” (other 
 than farming or ranching) not described in Exclusion A.6.   
 
 This exclusion (A.7.) does not apply to the maintenance or 
 use of a: 
 
 a. Private passenger auto; 
 
 b. Pickup or van that you own; or 
 
 c. “Trailer” used with a vehicle described in a. or b.  
  above. 

 
 
 
 
 
 
 
 
 2005 change 

MEDICAL PAYMENTS EXCLUSIONS 
 
8. Sustained while “occupying” a vehicle when it is being used 
 in the “business” of an “insured.”  This exclusion (8.) does 
 not apply to “bodily injury” sustained while “occupying” a: 
 
 a. Private passenger auto; 
 
 b. Pickup or van that you own; or 
 
 c. “Trailer” used with a vehicle described in a. or b.  
  above. 

 
 
 
 
 1998 change 

PHYSICAL DAMAGE EXCLUSIONS 
 
We will not pay for 
 
11. Loss to any “non-owned auto” being maintained or used by 
 any person while employed or otherwise engaged in any 
 “business” of: 
 
 a. Selling; 
 
 b. Repairing; 
 
 c. Servicing; 
 
 d. Storing; or 
 
 e. Parking; 
 
 vehicles designed for use on public highways.  This includes 
 road testing and delivery. 
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WHEN can a policy revision "broadening" coverage be 
misleading? 

Case Study 10-1 

Bryan conducts insurance seminars in locations across the country, traveling in his 
2002 Ford Explorer.  Being a North Carolina resident (home of THE University of North 
Carolina Tar Heels), he provided coverage for the use of his SUV under a personal auto 
policy. 

About a month after he insured his SUV for "full coverage" under a PAP, the Explorer's 
engine blew.  In order to fulfill his 3-week commitment to teach some seminars in New 
Jersey, he rented another Explorer to use while his vehicle was being repaired.  During 
his travels, he had an at-fault accident that totally destroyed the Explorer and injured 
him and two people in another vehicle he struck.  Does he have "full coverage" for these 
losses? 
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CGL "Intentional" Loss Exclusion 

 a. Expected or Intended Injury 
 
 "Bodily injury" or "property damage" expected or intended 
 from the standpoint of the insured.  This exclusion does not 
 apply to "bodily injury" resulting from the use of reasonable 
 force to protect persons or property. 

Homeowners "Intentional" Loss Exclusion 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 2011 change 

E. Coverage E – Personal Liability and Coverage F – 
 Medical Payments to Others 
 
 Coverages E and F do not apply to the following: 
 
 1. Expected Or Intended Injury 
 
  “Bodily injury” or “property damage” which is expected or 
  intended by an “insured” even if the resulting “bodily  
  injury” or “property damage”: 
 
  a. Is of a different kind, quality or degree than initially  
   expected or intended; or 
 
  b. Is sustained by a different person, entity, or property, 
   than initially expected or intended. 
 
  However, this exclusion E.1. does not apply to “bodily  
  injury” or “property damage” resulting from the use of  
  reasonable force by an “insured” to protect persons or  
  property; 

 9. “Insured” means 
 
 Under both Sections I and II, when the word an immediately 
 precedes the word “insured”, the words an “insured” together 
 mean one or more “insureds”. 
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WHEN is a loss "intentional or expected" and (not) covered by 
a PAP, HO, CGL, or BAP policy? 

Case Study 11-1 

Joe contracted Legionnaire's Disease and, as a result of a lengthy coma, suffered 
irreparable brain damage.  He has been diagnosed as a manic depressive and, by at 
least one physician, a psychotic with violent tendencies.  He lives at home and takes 
medication for his condition.  He has been documented to believe that the CIA and FBI 
are "out to get him".  One afternoon, believing that the FBI was operating out of his next 
door neighbor's house, he got a pistol and fired six rounds into his neighbor's front door 
to, in his words, put the "fear of God" into the FBI.  The neighbor is now suing him for 
$24,300 compensatory and $150,000 punitive damages for property damage, pain and 
suffering, mental anguish, etc.  Will his Homeowners Insurer respond to this lawsuit? 

Case Study 11-2 

Suspecting that John had stolen her jewelry, Chris armed herself and went to John's 
home.  An argument ensued and John threw a brick at Chris, then pulled a knife and 
ran towards her.  In self-defense, Chris shot and killed John.  Will Chris' Homeowners 
policy respond to the wrongful death lawsuit filed by John's spouse? 

Case Study 11-3 

Following her parole, Chris returned home to her husband, Allen.  Unbeknownst to her, 
her sister-in-law, Clara, had been having marital problems and, following a fight with her 
husband, Jimbo, used her key to Chris' house to let herself in the front door at 3:00 a.m.  
Mistaking her for John's widow Mildred from the case study above, she shot Clara.  Will 
Chris' Homeowners policy respond to this occurrence? 

Case Study 11-4 

Clara had the bank lockbox of her husband, Jimbo, drilled open and discovered that it 
contained some money.  She burned the contents of the box because she believed that 
the money had been obtained illegally.  The bank then discovered that the lockbox, and 
the $186,000 in cash, belonged to another person named James.  Will Clara's 
Homeowners policy respond? 
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Personal Lines "Business" Exclusions 
 
 
 
 
 
 2022 change 
 
 
 
 
 
 
 
 2022 change, 
 previously $2,000 

3. "Business" means: 
 

 a. A trade, profession or occupation engaged in on a full- 
  time, part-time or occasional basis; 
 
 b. The leasing of the mineral rights of an “insured location”; 
 
 c. “Home-sharing host activities”; or 
 

 d. Any other activity engaged in for money or other   
  compensation except the following: 
 

  (1) One or more activities, not described in (2) through  
   (4) below, for which no “Insured” receives more than 
   $5,000 in total compensation for the 12 months  
   before the beginning of the policy period; 
 

  (2) Volunteer activities for which no money is received  
   other than payment for expenses incurred to perform 
   the activity; 
 

  (3) Providing home day care services for which no  
   compensation is received, other than the mutual  
   exchange of such services; or 
 

  (4) The rendering of home day care services to a  
   relative of an “insured”. 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 2022 change 

2. Business 
 
 a. “Bodily injury” or “property damage” arising out of or in  
  connection with a “business” conducted from an “insured 
  location” or engaged in by an “insured”, whether or not  
  the “business” is owned or operated by an “insured” or  
  employs an “insured”. 
 
  This exclusion E.2. applies but is not limited to an act or  
  omission, regardless of its nature or circumstance,  
  involving a service or duty rendered, promised, owed, or  
  implied to be provided because of the nature of the  
  “business”. 
 

 b. With respect to other than “home-sharing host activities”, 
  this exclusion E.2. does not apply to: 
 

  (1) The rental or holding for rental of an “insured  
   location”; 
 

   (a) On an occasional basis if used only as a  
    residence; 
 

   (b) In part for use only as a residence, unless a  
    single-family unit is intended for use by the  
    occupying family to lodge more than two  
    roomers or boarders; or 
 

   (c) In part, as an office, school, studio or private  
    garage; and 
 

  (2) An “insured” under age 21 years involved in a part- 
   time or occasional, self-employed “business” with no 
   employees. 
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WHEN is a business (not) a "business" under the HO & PAP 
policies? 

Case Study 12-1 

Paul, a union official, was running for re-election and was sued by his opponent for 
slander.  His Homeowners policy was endorsed to include personal injury liability 
coverage.  Will his policy respond to this lawsuit? 

Case Study 12-2 

Paul's wife, Nan, would travel to garage sales around town on a daily basis from March 
to October.  At the end of each month, she held a garage sale at home to sell junk she 
had bought at other garage sales.  A visitor at one of her sales cut herself on some 
broken glassware.  Will her Homeowners policy respond? 

Case Study 12-3 

Bryan drove to New Orleans for the 2004 Sugar Bowl to see the North Carolina Tar 
Heels play the Nebraska Cornhuskers for the NCAA national football championship.  
Although the stadium parking lot was full, he found a nearby Winn Dixie supermarket 
that was parking vehicles in their lot for only a $4 fee.  He turned his car over to the 
store manager, Justin, who ordered bag boy Goober to park the car.  Misunderstanding 
Bryan's parking directions, Goober backed over two Nebraska fans who were having a 
tailgate party.  Will Bryan's Personal Auto Policy respond to the suit against Bryan, Winn 
Dixie, Justin, or Goober? 

 PERSONAL AUTO EXCLUSIONS 
 
6. While employed or otherwise engaged in the “business” of: 
 
 a. Selling;  d. Storing; 
 b. Repairing:  e. Parking; 
 c. Servicing; 
 
 vehicles designed for use mainly on public highways.  This 
 includes road testing and delivery.  This exclusion (A.6.) 
 does not apply to the ownership, maintenance or use of 
 “your covered auto” by: 
 
 a. You; 
 
 b. Any “family member”; or 
 
 c. Any partner, agent or employee of you or any “family  
  member”. 
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Auto Policies - Comp vs. Collision Coverage 

 INSURING AGREEMENT 
 
A. We will pay for direct and accidental loss to “your covered 
 auto” or any “non-owned auto,” including their equipment, 
 minus any applicable deductible shown in the Declarations.  
 If loss to more than one “your covered auto” or “non-owned 
 auto” results from the same “collision”, only the highest 
 applicable deductible will apply.  We will pay for loss to “your 
 covered auto” caused by: 
 
 1. Other than “collision” only if the Declarations indicate  
  that Other Than Collision Coverage is provided for that  
  auto. 
 
 2. “Collision” only if the Declarations indicate that Collision  
  Coverage is provided for that auto. 
 
 If there is a loss to a “non-owned auto,” we will provide the 
 broadest coverage applicable to any “your covered auto” 
 shown in the Declarations. 
 
B. “Collision” means the upset of “your covered auto” or a “non-
 owned auto” or their impact with another vehicle or object. 
 
Loss caused by the following is considered other than “collision:” 
 
 1. Missiles or 6. Hail, water or flood; 
  falling objects; 7. Malicious mischief 
 2. Fire;  or vandalism; 
 3. Theft or larceny; 8. Riot or civil commotion; 
 4. Explosion or 9. Contact with bird or 
  earthquake  animal; or 
 5. Windstorm; 10. Breakage of glass. 
 
If breakage of glass is caused by a “collision,” you may elect to 
have it considered a loss caused by “collision.” 
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WHEN is an auto claim "Comprehensive" and when is it 
"Collision" (or neither) under the PAP? 

Case Study 13-1 

A covered auto, while jacked up to change a tire, fell and broke the rear axle.  Is this a 
comprehensive or a collision claim, or neither? 

Case Study 13-2 

The manager of a supermarket discovered thieves loading merchandise on a rear 
loading dock.  He pulled his car across the open gate in the fence around the delivery 
area in order to block their exit and they rammed his car.  Is this a comprehensive or a 
collision claim, or neither? 

Case Study 13-3 

George grounded his 16-year-old son for five years when he came home at 4:00 a.m. 
one morning.  In an angry rage, his son stormed out of the house and took an ax from 
the woodpile (adjacent to the woodshed that his father would find most useful in a 
matter of minutes).  He proceeded to reduce his father's 1969 McLaren MG GT coupe 
into an extremely large paperweight.  Is this a comprehensive or a collision claim, or 
neither? 
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Homeowners - Personal Property of Others Coverage(s) 
 
 
 
 
 
 2022 change 
 
 
 
 
 
 
 
 
 
 
 
 2022 change 

4. Property Not Covered 
 
 f. Property of: 
 
  (1) A ‘home-sharing occupant”; 
 
  (2) Any other person occupying the “residence   
   premises” as a result of any “home-sharing host  
   activities”; and 
 
  (2) Roomers, boarders and other tenants, except  
   property of roomers and boarders related to an  
   “insured”; 
 
 g. Property in: 
 
  (1) A space while rented or primarily held for rental to a  
   “home-sharing occupant”: or 
 
  (2) Subject to Paragraph g.(1), an apartment regularly  
   rented or held for rental to others by an “insured,”  
   except as provided under E.9. Landlord’s   
   Furnishings under Section I – Property Coverages; 

 
 
 
 2022 change, 
 previously $1,000 

C. Damage to Property of Others 
 
 1. We will pay, at replacement cost, up to $5,000 per  
  "occurrence" for "property damage" to property of others  
  caused by an "insured". 
 
 2. We will not pay for "property damage": 
 
  a. To the extent of any amount recoverable under  
   Section I; 
 
  b. Caused intentionally by an "insured" who is 13 years 
   of age or older; 
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WHERE is/isn't the "property of others" covered by the HO 
policy? 

Case Study 14-1 

Joe was trimming some trees and bushes at his home one weekend.  He had borrowed 
a gasoline-powered chipper from a neighbor to turn the cuttings into mulch for his 
garden.  He accidentally dropped some gravel into the machine, breaking some of its 
cutting blades.  It cost $175 to repair the machine.  Joe has a Homeowners Broad Form 
policy with a $250 deductible.  How much, if anything, will his insurance company pay 
for this loss? 

Case Study 14-2 

Ramona was giving a birthday party for her daughter and borrowed an expensive 
($300) punch bowl from her next door neighbor, Paula.  When another neighbor was 
carrying the birthday cake to the table, she dropped it into the punchbowl, causing the 
bowl to flip into the air and break on the floor.  Realizing that she was responsible for 
the bowl and, being an insurance agency CSR, Ramona told Paula that her unendorsed 
Homeowners Special Form would cover the damage.  Was that good advice? 

Case Study 14-3 

Fred and Ethyl Mertz own and occupy the first floor of an old home.  Lucy and Ricky 
Ricardo live in the second-floor apartment.  Due to faulty wiring in the second-floor 
bedroom, a fire erupts, causing extensive damage to the Ricardo's personal belongings.  
Is there any coverage anywhere in the Mertz's Homeowners Special Form policy for the 
damage to the property of the Ricardos? 

 F. Coverage E – Personal Liability 
 
 Coverage E does not apply to: 
 
 3. “Property damage” to property rented to, occupied or  
  used by or in the care of an “insured.”  This exclusion  
  does not apply to “property damage” caused by fire,  
  smoke or explosion; 
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CGL - "Autos" Covered "Next To" The Premises 
 g. Aircraft, Auto or Watercraft 

 

 "Bodily injury" or "property damage" arising out of the 
 ownership, maintenance, use or entrustment to others of any 
 aircraft, "auto" or watercraft owned or operated by or rented 
 or loaned to any insured.  Use includes operation and 
 "loading or unloading". 
 
 This exclusion applies even if the claims against any insured 
 allege negligence or other wrongdoing in the supervision, 
 hiring, employment, training or monitoring of others by that 
 insured, if the “occurrence” which caused the “bodily injury” 
 or “property damage” involved in the ownership, 
 maintenance, use or entrustment to others of any aircraft, 
 “auto” or watercraft that is owned or operated or rented or 
 loaned to any insured. 
 

 This exclusion does not apply to: 
 

 (1) A watercraft while ashore on premises you own or rent; 
 
 (2) A watercraft you do not own that is: 
 

  (a) Less than 26 feet long; and 
 
  (b) Not being used to carry persons or property for a  
   charge; 
 

 (3) Parking an "auto" on, or on the ways next to, premises  
  you own or rent, provided the "auto" is not owned by or  
  rented or loaned to you or the insured; 
 

 (4) Liability assumed under any "insured contract" for the  
  ownership, maintenance or use of aircraft or watercraft;  
  or 
 

 (5) "Bodily injury" or "property damage" arising out of the  
  operation of: 
 
  (a) The operation of machinery or equipment that is  
   attached to, or part of, a land vehicle that would  
   qualify under the definition of “mobile equipment” if it 
   were not subject to a compulsory or financial  
   responsibility law or other motor vehicle insurance  
   law where it is licensed or principally garaged; or 
 
  (b) The operation of any of the machinery or equipment  
   listed in paragraph f.(2) or f.(3) of the definition of  
   "mobile equipment”. 

 11. "Mobile equipment" means any of the following types of land 
 vehicles, including any attached machinery or equipment: 
 

 a. Bulldozers, farm machinery, forklifts and other vehicles  
  designed for use principally off public roads; 
 

 b. Vehicles maintained for use solely on or next to   
  premises you own or rent; 
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WHERE is "next to" the premises under the CGL policy? 

As previously outlined, the CGL does provide some auto coverage.  For example, 
coverage is provided for the parking of an auto "next to" premises the insured owns or 
rents.  In addition, it covers, within the definition of "mobile equipment", the use of 
vehicles "... maintained for use solely on or next to ..." premises the insured owns or 
rents. 

Case Study 15-1 

ABC Corporation owns a multi-acre complex of warehouses on the south side of 
Raleigh.  They have a licensed truck which is used by the maintenance supervisor, Ron, 
to travel and carry equipment around the complex.  About twice a year, the truck is 
driven two miles down a public highway, US 1, to be serviced.  If an accident occurs, 
will ABC's CGL policy respond? 

Case Study 15-2 

Continuing with the above insured, Ron's personal car was in the shop for repairs.  He 
asked if he could borrow a pickup truck to visit his sick mother in Dunn.  She lived off 
US 421, about 50 miles from the warehouse complex.  While passing a nudist colony in 
a valley below US 1, Ron got his head caught in the sunroof of the pickup and began 
swerving all over the road.  When he finally stopped, he had side-swiped or otherwise 
caused damage to 18 other vehicles.  Ron had not had an auto accident in almost 15 
years, so he had discontinued his personal auto coverage.  Will ABC's CGL respond to 
this occurrence? 
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CGL - "Contractor Exclusions" 

 b. Contractual Liability 
 "Bodily injury" or "property damage" for which the insured is 
 obligated to pay damages by reason of the assumption of 
 liability in a contract or agreement.  This exclusion does not 
 apply to liability for damages: 
 
 (1) That the insured would have in the absence of the  
  contract or agreement; or 
 
 (2) Assumed in a contract or agreement that is an "insured  
  contract" provided the "bodily injury" or "property  
  damage" occurs subsequent to the execution of the  
  contract or agreement.  Solely for the purposes  of  
  liability assumed in an “insured contract”, reasonable  
  attorneys’ fees and necessary litigation expenses  
  incurred by or for a party other than an insured are  
  deemed to be damages because of “bodily injury” or  
  “property damage”, provided: 
 
  (a) Liability to such party for, or for the cost of, that  
   party’s defense has also been assumed in the same  
   “insured contract”; and 
 
  (b) Such attorneys’ fees and litigation expenses are for  
   defense of that party against a civil or alternative  
   dispute resolution proceeding in which damages to  
   which this insurance applies are alleged. 

 9. “Insured contract” means: 
 
 f. That part of any contract or agreement pertaining to your 
  business (including an indemnification of a municipality  
  in connection with work performed for a municipality)  
  under which you assume the tort liability of another party 
  to pay for “bodily injury” or “property damage” to a third  
  person or organization.  Tort liability means a liability that 
  would be imposed by law in the absence of any contract  
  or agreement. 

 l. Damage to Your Work 
 
 "Property damage” to "your work" arising out of it or any part 
 of it and included in the "products-completed operations 
 hazard." 
 
 This exclusion does not apply if the damaged work or the 
 work out of which the damage arises was performed on your 
 behalf by a subcontractor. 
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WHERE is/isn't there coverage for contractors under the CGL 
policy? 

Case Study 16-1 

A homebuilder sold a house to a customer in September.  In December, the fireplace 
exploded, burning down the house.  It was determined that the subcontractor had used 
regular brick rather than fire brick in the chimney.  The homeowner sued both the 
general contractor and subcontractor.  Will the general contractor's CGL respond? 

COMMERCIAL GENERAL LIABILITY 
CG 22 94 10 01 

EXCLUSION – DAMAGE TO WORK PERFORMED BY 
SUBCONTRACTORS ON YOUR BEHALF 

This endorsement modifies insurance provided under the following: 

COMMERCIAL GENERAL LIABILITY COVERAGE PART 

Exclusion l. of Section I – Coverage A – Bodily Injury And Property Damage Liability is replaced by 
the following: 

2. Exclusions 
This insurance does not apply to: 

l. Damage To Your Work 
“Property damage” to “your work” arising out of it or any part of it and included in the “products-
completed operations hazard”. 

CG 22 94 10 01 © ISO Properties, Inc., 2000 Page 1 of 1 

Case Study 16-2 

In their home improvements department, the Serious & Robust Department Store sells 
kitchen cabinets which are installed by several independent contractors.  Following an 
installation, S&R's customer was slicing onions on the kitchen counter when the 
cabinets fell off the wall, crushing both of her hands.  She sued S&R, which has a hold-
harmless agreement with the contractor requiring the latter to pay any damages 
assessed against S&R if the contractor is at fault.  Will the contractor's CGL pay for 
such contractual liability? 

Case Study 16-3 

A building contractor decided to hang up his hammer and retire to Florida.  He 
contacted his agent about non-renewing his claims-made CGL policy.  He was advised 
that he needed to purchase the Extended Reporting Period (ERP) endorsement in order 
to have coverage for claims after he retired.  Although he thought the 200% cost of the 
ERP was a "rip-off", he grudgingly purchased it.  A little over a year after his retirement, 
a building he had constructed partially collapsed, killing one person and injuring 18.  
Does he have any coverage?  Should he have originally purchased an occurrence form 
CGL? 
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Homeowners - Other Structures "Exclusion" 
 B. Coverage B – Other Structures 

 

 1. We cover other structures on the “residence premises”  
  set apart from the dwelling by clear space.  This includes 
  structures connected to the dwelling by only a fence,  
  utility line, or similar connection. 
 

 2. We do not cover: 
 

  a. Land, including land on which the other structures  
   are located; 
 

  b. Other structures rented or held for rental to any  
   person not a tenant of the dwelling, unless used  
   solely as a private garage; 
 

  c. Other structures from which any “business” is  
   conducted; or 
 

  d. Other structures used to store “business” property.   
   However, we do cover a structure that contains  
   “business” property solely owned by an “insured” or  
   a tenant of the dwelling provided that “business”  
   property does not include gaseous or liquid fuel,  
   other than fuel in a permanently installed fuel tank of 
   a vehicle or craft parked or stored in the structure. 
 

 3. The limit of liability for this coverage will not be more  
  than 10% of the limit of liability that applies to Coverage  
  A.  Use of this coverage will not reduce the Coverage A  
  limit of liability. 

HO 04 91 03 22 
COVERAGE B – OTHER STRUCTURES 

AWAY FROM THE RESIDENCE PREMISES – ACTUAL 
CASH VALUE LOSS SETTLEMENT 

SECTION I – PROPERTY COVERAGES 
B. Coverage B – Other Structures 

The following is added to Paragraph 1.: 
We also cover other structures which are owned by 
you and located away from the “residence 
premises”, if used by you in connection with the 
“residence premises”. 

The following is added to Paragraph 2.: 
e. With respect to other structures away from the 

“residence premises”, other structures: 

(1) Being used as a dwelling; 

(2) Capable of being used as a dwelling; 

(3) From which any “business” is conducted; 

(4) Used to store “business” property; or 

(5) Rented or held for rental to any person not 
a tenant of the dwelling. 

Paragraph 3. is replaced by the following; 

3. The limit of liability for other structures on or 
away from the “residence premises” will not be 
more than 10% of the limit of liability that 
applies to Coverage A.  Use of this limit does 
not reduce the Coverage A limit of liability. 

SECTION I – CONDITIONS 
D. Loss Settlement 

With respect to structures covered under this 
endorsement, Condition D. Loss Settlement is 
deleted and replaced by the following: 

D. Loss Settlement 

Covered losses will be settled at actual cash value 
at the time of loss, but not more than the amount 
required to repair or replace. 

All other provisions of this policy apply. 

HO 04 91 03 22 © Insurance Services Office, Inc., 2021 Page 1 of 1 
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WHERE is/isn't there coverage for "other structures" under an 
HO policy? 

Case Study 17-1 

Shirley, an independent insurance agent, owned a house at 115 Elm Street and insured 
it through the agency under a Homeowners Special Form.  In order to have an enclosed 
structure to house her speedboat, she purchased a garage building across the alley 
from her house in the rear of her neighbor's home at 115 Oak Street.  The garage and 
her boat were destroyed by a tornado.  Does she have any coverage for her loss under 
her policy? 

Case Study 17-2 

Al Fleecem, a prominent attorney, had a Homeowners Special Form covering his 
$200,000 lake house at 2121 Bay Cove Road.  At the rear of his home was a boat 
house and dock on Old Hickory Lake valued at $25,000.  The boat house and dock 
were destroyed by lightning and the ensuing fire.  How much will his policy pay for this 
loss? 

HO 04 92 03 22 
SPECIFIC STRUCTURES 

AWAY FROM THE RESIDENCE PREMISES – ACTUAL 
CASH VALUE LOSS SETTLEMENT 

SCHEDULE 

Description And Location Of Structure Limit Of Liability 
  

  

  

Information required to complete this Schedule, if not shown above, will be shown in the Declarations. 
A. We cover each structure described in the 

Schedule above which is owned by you and 
located away from the “residence premises”, if 
used by you in connection with the “residence 
premises”.  The Limit Of Liability shown in the 
Schedule for each structure is the most we will 
pay for loss to each structure. 

B. We do not cover a structure: 

1. Being used as a dwelling; 

2. Capable of being used as a dwelling; 

3. From which any “business” is conducted; 

4. Used to store “business” property; or 

5. Rented or held for rental to any person not a 
tenant of the dwelling. 

C. This coverage does not apply to land, including 
land on which the structure is located. 

D. With respect to structures covered under this 
endorsement, Section I Conditions, D. Loss 
Settlement is replaced by the following: 

D. Loss Settlement 
Covered losses will be settled at actual cash 
value at the time of loss, but not more than the 
amount required to repair or replace. 

All other provisions of this policy apply. 

HO 04 92 03 22 © Insurance Services Office, Inc., 2021 Page 1 of 1 
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"All Risks" Perils Coverage 
A. Coverage A – Dwelling And Coverage B –  Other  
  Structures 
 

 2. We do not insure, however, for loss: 
 

  c. Caused by: 
 

   (1) Freezing of a plumbing, heating, air   
    conditioning or automatic fire protective  
    sprinkler system or of a household appliance, 
    or by discharge, leakage or overflow from  
    within the system or appliance caused by the 
    freezing.  This provision does not apply if you 
    have used reasonable care to: 
 

    (a) Maintain heat in the building; or 
 

    (b) Shut off the water supply and drain  
     the systems and appliances of water. 
 

    However, if the building is protected by an  
    automatic fire protective sprinkler system, you 
    must use reasonable care to continue the  
    water supply and maintain heat in the building 
    for coverage to apply. 
 

    For purposes of this provision, a plumbing  
    system or household appliance does not  
    include a sump, sump pump or related  
    equipment or a roof drain, gutter, downspout  
    or similar fixtures or equipment; 
 

   (2) Freezing, thawing, pressure of weight of  
    water or ice, whether driven by wind or  
    not, to a : 
 

    (a) Fence, pavement, patio or swimming  
     pool; 
 

    (b) Footing, foundation, bulkhead, wall,  
     or any other structure or device, that  
     supports all or part of a building or  
     other structure; 
 

    (c) Retaining wall or bulkhead that does  
     not support all or part of a building or  
     other structure; or 
 

    (d) Pier, wharf or dock; 
 

   (3) Theft: 
 

    (a) If such loss arises out of or results from  
     “home-sharing host activities”; or 
 

    (b) In or to a dwelling under construction, or 
     of materials and supplies for use in the  
     construction until the dwelling is finished 
     and occupied; 
 

   (4) Vandalism and malicious mischief, and any  
    ensuing loss caused by any intentional and  
    wrongful act committed in the course of the  
    vandalism or malicious mischief, if: 
 

    (a) The loss arises out of “home-sharing host 
     activities”; or 
 

    (b) The dwelling has been vacant for more  
     than 60 consecutive days immediately  
     before the loss.  A dwelling being  
     constructed, remodeled, renovated or  
     repaired is not considered vacant; 
 
 
 
 
 

   (5) Mold, fungus or wet rot.  However, we do  
    insure for loss caused by mold, fungus or wet 
    rot that is hidden within the walls or ceilings or 
    beneath the floors or above the ceilings of a  
    structure if such loss results from the  
    accidental discharge or overflow of water or  
    steam from within: 
 
    (a) A plumbing, heating, air conditioning  
     or automatic fire protective sprinkler  
     system or a household appliance on the  
     “residence premises” or 
 
    (b) A storm drain, or water, steam or sewer  
     pipes, off the “residence premises”. 
 
    For purposes of this provision, a plumbing  
    system or household appliance does not  
    include a sump, sump pump or related  
    equipment or a roof drain, gutter, downspout  
    or similar fixtures or equipment; 
 
   (6) Any of the following: 
 
    (a) Wear and tear, marring, deterioration; 
 
    (b) Mechanical breakdown, latent defect, 
     inherent vice or any quality in property  
     that causes it to damage or destroy itself; 
 
    (c) Smog, rust or other corrosion, or dry rot; 
 
    (d) Smoke from agricultural smudging or  
     industrial operations; 
 
    (e) Discharge, dispersal, seepage, migration, 
     release or escape of pollutants unless the 
     discharge, dispersal, seepage, migration, 
     release or escape is itself caused by a  
     Peril Insured Against under Coverage C  
     of this policy; 
 
     Pollutants means any solid, liquid,  
     gaseous, or thermal irritant or   
     contaminant, including smoke, vapor,  
     soot, fumes, acids, alkalis, chemicals and 
     waste.  Waste includes materials to be  
     recycled, reconditioned or reclaimed; 
 
    (f) Settling, shrinking, bulging or expansion, 
     including resultant cracking, of   
     bulkheads, pavements, patios, footings,  
     foundations, walls, floors, roofs or  
     ceilings; 
 
    (g) Birds, rodents, or insects; 
 
    (h) Nesting or infestation or discharge or  
     release of waste products or secretions,  
     by any animals; or 
 
    (i) Animals owned or kept by an “insured.” 
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WHY is an "all-risk" policy sometimes not "all-risk" (and vice 
versa)? 

Case Study 18-1 

Skeeter owns a home in a rural part of Buncombe County.  While he was mending 
fences on the lower 40, a herd of goats from a nearby farm entered through an open 
screened back door and did extensive damage to the structure.  Will his Homeowners 
Special Form pay for the damage? 

Case Study 18-2 

Patsy owned a Victorian home in Chicago.  She called her agent and said the house 
was unlivable due to ghostly apparitions, sulfur-smelling clouds, and other strange 
goings-on and she wanted to collect her insurance money and move.  Her agent hung 
up the phone and, after recovering from a laughing attack, dutifully reported the claim to 
the company.  Can you predict the company's response (hint: never assume)? 

Case Study 18-3 

Wild Bill has Commercial Property coverage with a Special Causes of Loss form.  One 
day his employee, June, drove the company truck through the wall of Wild Bill's building.  
Would the damage to the building be covered by the property policy or would his 
Business Auto Policy have to respond to the claim? 

 6. Care, Custody or Control  
 
 "Property damage" to or "covered pollution cost or expense" 
 involving property owned or transported by the "insured" or 
 in the "insured's" care, custody or control.  But this exclusion 
 does not apply to liability assumed under a sidetrack 
 agreement. 

 G. "Insured" means any person or organization qualifying as an 
 insured in the Who Is An Insured provision of the applicable 
 coverage.  Except with respect to the Limit of Insurance, the 
 coverage afforded applies separately to each insured who is 
 seeking coverage or against whom a claim or "suit" is 
 brought. 
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I. Development of the Umbrella Form 

A. Introduction of excess liability insurance forms 

B. Bodily Injury – Property Damage covered by separate excess 
policies

C. Two distinct methods 

1. Certificate attached to underlying policy 

2. A separate policy with its own declarations, insuring agreement, 
definitions, exclusions, conditions and endorsements 

D. Introduction by Lloyd's of London in 1947 

1. Blanket Catastrophe Liability Insurance 

a) Term “umbrella” coined to facilitate ease of cabling 

b) Term “umbrella” descriptive icon for catastrophe liability coverage 

2. Initially designed as an errors and omissions contract 

3. Aimed at large buyers of insurance 

4. Original umbrella policy 

a) Price, Forbes & Company, London 

b) Lukis, Stewart & Company, Quebec 

c) Marsh & McLennan 
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ATTACHING TO AND FORMING PART OF POLICY NO.   

DECLARATIONS

ITEM 1. Named Assured: 

ITEM 2. Limit of Liability – as Insuring Agreement II.  

 (a) Limit in all in respect of each occurrence $ 

 (b) Limit in the aggregate for each annual period 
 where applicable $ 

ITEM 3. Notice of Occurrence (Condition E) to: – 

ITEM 4. Currency (Condition O): – 

ITEM 5. Payment of Premium (Condition O) to: – 

ITEM 6. Service of Process (Condition Q) upon: – 
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ATTACHING TO AND FORMING PART OF POLICY NO.   

UMBRELLA POLICY 

Named Assured: As stated in Item 1 of the Declarations forming a pert hereof 

and/or subsidiary, associated, affiliated companies or owned and controlled companies as now or hereafter 
constituted.  (Hereafter called the “Named Assured”). 

INSURING AGREEMENTS 

I. COVERAGE – 

Underwrites hereby agree, subject to the limitations, terms and conditions hereinafter mentioned, to indemnify 
the Assured for all sums which the Assured shall be obligated to pay by reason of the liability 

(a) imposed upon the Assured by law, 

or (b) assumed under contract or agreement by the Named Assured and/or any officer, director, stockholder, 
  partner or employee of the Named Assured, while acting in his capacity as such, 

for damages, direct or consequential and expenses, all as more fully defined by the term “ultimate net loss” on account 
of personal injuries, including death at any time resulting therefrom, and property damage, caused by or arising out 
of each occurrence happening in the world. 

II. LIMIT OF LIABILITY – 

Underwrites hereon shall only be liable for the ultimate net loss the excess of either 

(a) the amount recoverable under underlying insurance as set out in the attached schedule 

or

 (b) $ 25,000 ultimate net loss in respect of each occurrence not covered by said underlying insurance, 
(hereinafter called the “underlying limits”): 

and then only up to a further sum as stated in Item 2 (a) of the Declarations in all in respect of each occurrence – 
subject to a limit as stated in Item 2 (b) of the Declarations in the aggregate for each annual policy period during the 
currency of this Policy, separately in respect of Products Liability and in respect of Personal Injury (fatal or non- 
fatal) by Occupational Disease sustained by any employee of the Assured. 

In the event of reduction or exhaustion of the aggregate limits of liability under said underlying insurance 
by reason of losses paid thereunder, this policy shall 

(1) in the event of reduction pay the excess of the reduced underlying limit 

(2) in the event of exhaustion continue in force as underlying insurance. 

The inclusion hereunder of more than one Assured shall not operate to increase Underwriters’ limit of liability. 

THIS POLICY IS SUBJECT TO THE FOLLOWING DEFINITIONS: 

1. ASSURED 

The unqualified word “Assured”, wherever used in this policy, includes not only the Named Assured but also: – 

(a) any officer, director, stockholder, partner or employee of the Named Assured, while acting in his capacity 
as such, and any organization or proprietor with respect to real estate management for the Named Assured; 

(b) any person, organization, trustee or estate to whom the Named Assured is obligated by virtue of a written 
contract or agreement to provide insurance such as afforded by this policy, but only with respect of opera- 
tions by or on behalf of the Named Assured or of facilities of the Named Assured or used by them; 

(c) any interest covered as an additional Assured under the underlying insurers; 
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(d) with respect to any automobile owned by the Named Assured or hired for use on behalf of the Named 
Assured, or to any aircraft hired for use on behalf of the Named Assured, any person while using such 
automobile or aircraft and any person or organization legally responsible for the use thereof, provided the 
actual use of the automobile or aircraft is with the permission of the Named Assured.  The Insurance 
extended by this sub-division (d), with respect to any person or organization other than the Named 
Assured, shall not apply – 

1. to any person or organization, or to any agent or employee thereof, operating an automobile repair 
shop, public garage, sales agency, service station, or public parking place, with respect to any occurrence 
arising out of the operations thereof; 

2. to any manufacturer or aircraft, engines or aviation accessories, or any aviation sales or service 
or repair organization or airport or hanger operator or their respective employees or agents, with respect to 
any occurrence arising out of the operations thereof; 

3. to any employee with respect to injury to or the death of another employee of the same Employer 
injured in the course of such employment in an occurrence arising out of the maintenance or use of an 
automobile or an aircraft in the business of such Employer; 

4. with respect to any hired automobile or aircraft, to the owner thereof or any employee of such owner. 

This sub-division (d) shall not apply if it restricts the insurance granted under sub-division (c) above. 

2. PERSONAL INJURIES – 

The term “personal injuries”, wherever used herein, shall include, but not by way of limitation: 

(a) bodily injury, mental injury, mental anguish, shock, sickness, disease, disability, false arrest, false imprison-
ment, false eviction, detention, malicious prosecution, discrimination, humiliation, invasion of rights of 
privacy, libel, slander or defamation; 

(b) (i) any infringement of copyright or of title or of slogan or 

 (ii) piracy, or unfair competition or idea misappropriation under implied contract 

committed or alleged to have been committed in the conduct of the Assured’s advertising activities. 

3. PROPERTY DAMAGE – 

The term “property damage”, wherever used herein, shall include, but not by way of limitation, damage to or 
destruction or loss of property, excluding however damage to property owned by the Named Assured. 

4. OCCURRENCE – 

The term “occurrence”, wherever used herein, shall mean one happening or series of happenings arising out of or 
due to one event taking place during the term of this policy. 

5. ULTIMATE NET LOSS – 

The term “ultimate net loss” shall mean the total sum which the Assured, or any company as his insurer, or 
both, become obligated to pay by reason of personal injury or property damage claims, either through adjudication 
or compromise, and shall also include hospital, medical and funeral charges and all sums paid as salaries, wages, 
lawyers, nurses and investigators and other persons, and for litigation, settlement, adjustment and investigation of 
claims and suits which are paid as a consequence of any occurrence covered hereunder, excluding only the salaries 
of the Named Assured’s or of any underlying insurer’s permanent employees. 

The Underwriters shall not be liable for expenses as aforesaid when such expenses are included in other valid 
and collectible insurance. 

6. AUTOMOBILE – 

The term “automobile”, wherever used herein, shall mean a land motor vehicle, trailer or semi-trailer. 
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7. AIRCRAFT – 

The term “aircraft”, wherever used herein, shall mean any heavier than air or lighter than air aircraft designed 
to transport persons or property. 

8. PRODUCTS LIABILITY – 

The term “products liability” means 

(a) liability arising out of the handling or use of, the existence of any condition in, or a warranty of goods 
or products manufactured, sold, handled, or distributed by the Named Assured, other than equipment 
rented to or located for use of others but not sold, after the Named Assured has relinquished possession 
thereof to others and away from premises owned, rented or controlled by the Named Assured. 

(b) liability arising from operations, if the occurrence occurs after such operations have been completed or 
abandoned at the place of occurrence thereof and away from premises owned, rented or controlled by 
the Named Assured, except (a) pick-up and delivery, (b) the existence of tools, uninstalled equipment 
and abandoned or unused materials; provided operations shall not be deemed incomplete because im- 
properly or defectively performed or because further operations may be required pursuant to a service 
or maintenance agreement. 

9. ANNUAL PERIOD – 

The term “each annual period” shall mean each consecutive period of one year commencing from the inception 
date of this Policy. 

THIS POLICY IS SUBJECT TO THE FOLLOWING EXCLUSIONS: 

This policy shall not apply, except insofar as coverage is available to the Assured under the underlying insurance as 
set out in the attached Schedule: – 

(a) to any obligation for which the Assured or any company as its insurer may be held liable under any Workmen’s 
Compensation Law, provided, however, that this exclusion does not apply to liability of others assumed by the 
Named Assured under contract or agreement; 

(b) to liability of any Assured hereunder for assault and battery committed by or at the direction of such 
Assured except liability for Personal Injury or Death resulting from any act alleged to be assault and 
battery committed for the purpose of preventing or eliminating danger in the operation of aircraft; it 
being understood and agreed that this exclusion shall not apply to the liability of the Named Assured 
for personal injury to their employees, unless such liability is already excluded under Exclusion (a) above; 

(c) with respect to any aircraft owned by the Assured except liability of the Named Assured for aircraft not 
owned by them; it being understood and agreed that this exclusion shall not apply to the liability of 
the Named Assured for personal injury to their employees, unless such liability is already excluded under 
Exclusion (a) above; 

(d) with respect to any watercraft owned by the Assured, while away from premises owned, rented or con- 
trolled by the Assured, except liability of the Named Assured for watercraft not owned by them; it being 
understood and agreed that this exclusion shall not apply to the liability of the Named Assured for personal 
injury to their employees, unless such liability is already excluded under Exclusion (a) above; 

(e) to claims made against the Assured: 

(i) for repairing or replacing any defective product or products manufactured, sold or supplied by the 
Assured or any defective part or parts thereof nor for the cost of such repair or replacement; 

(ii) for the loss of use of any such defective product or products or part or parts thereof; 

(iii) for improper or inadequate performance, design or specification of a product of the Assured; but nothing 
herein contained shall be construed to exclude claims against the Assured for personal 
injuries or property damage (other than damage to such product of the Assured) resulting from 
improper or inadequate performance, design or specification; 
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(f) with respect to advertising activities, to claims made against the Assured: 

(i) for failure of performance of contract, but this shall not relate to claims for the unauthorized 
appropriation of ideas based upon the alleged breach of an implied contract; 

(ii) for infringement of registered trade-mark, service mark or trade-name by use thereof as the registered 
trade-mark, service mark or trade-name of goods and services sold, offered for sale or advertised, but 
this shall not relate to title(s) or slogan(s); 

(iii) for incorrect description of any article or commodity; 

(iv) for mistake in advertised price; 

(g) except in respect of occurrences taking place in the United States of America, its territories or possessions, 
or Canada, to any liability of the Assured directly or indirectly occasioned by, happening through, or in 
consequence of war, invasion, acts of foreign enemies, hostilities, (whether war be declared or not), civil 
war, rebellion, revolution, insurrection, military or usurped power or confiscation or nationalization or 
requisition or destruction of or damage to property by or under the order of any government or public 
or local authority. 

THIS POLICY IS SUBJECT TO THE FOLLOWING CONDITIONS: – 

A. PREMIUM – 

The premium for this Policy is a flat premium and is not subject to adjustment except as provided in 
Condition N. 

B. SPECIAL CONDITIONS APPLICABLE TO OCCUPATIONAL DISEASE – 

As regards personal injury (fatal or non-fatal) by occupational disease sustained by any employee of the 
Assured, this policy is subject to the same warranties, terms and conditions (except as regards the premium, the amount 
and limits of liability and the renewal agreement, if any) as are contained in or as may be added to the underlying 
insurances prior to the happening of an occurrence for which claim is made hereunder. 

C. INSPECTION AND AUDIT – 

Underwriters shall be permitted at all reasonable times during the policy period to inspect the premises, plants, 
machinery and equipment used in connection with the Assured’s business, trade or work, and to examine the 
Assured’s books and records at any time during the currency hereof and within one year after final settlement of all 
claims so far as the books and records relate to any payments made on account of occurrences happening during the 
term of this policy 

D. CROSS LIABILITY – 

In the event of claims being made by reason of personal injuries suffered by any employee or employees of one 
Assured hereunder for which another Assured hereunder is or may be liable, then this policy shall cover such Assured 
against whom a claim is made or may be made in the same manner as if separate policies had been issued to each 
Assured hereunder. 

In the event of claims being made by reason of damage to property belonging to any Assured hereunder for 
which another Assured is, or may be, liable then this policy shall cover such Assured against whom a claim is made 
or may be made in the same manner as if separate policies had been issued to each Assured hereunder. 

Nothing contained herein shall operate to increase Underwriters’ limit of liability as set forth in Insuring Agreement 
II.

E. NOTICE OF OCCURRENCE – 

Whenever the Assured had information from which the Assured may reasonably conclude that an occurrence 
covered hereunder involves injuries or damages which, in the event that the Assured should be held liable, is likely 
to involve this Policy, notice shall be sent as stated in Item 3 of the Declarations as soon as practicable, provided, 
however, that failure to give notice of any occurrence which at the time of its happening did not appear to 
involve this policy but which, at a later date, would appear to give rise to claims hereunder, shall not prejudice 
such claims. 
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F. ASSISTANCE AND CO-OPERATION – 

The Underwriters shall not be called upon to assume charge of the settlement or defense of any claim made or 
suit brought or proceeding instituted against the Assured but Underwriters shall have the right and shall be given 
the opportunity to associate with the Assured or the Assured’s underlying insurers, or both, in the defense and control 
of any claim, suit or proceeding relative to an occurrence where the claim or suit involves, or appears reasonably 
likely to involve Underwriters, in which event the Assured and Underwriters shall co-operate in all things in the 
defense of such claim, suit or proceeding. 

G. APPEALS – 

In the event the Assure or the Assured’s underlying insurers elect not to appeal a judgment in excess of 
the underlying limits, Underwriters may elect to make such appeal at their cost and expense, and shall be liable for 
the taxable costs and disbursements and interest incidental thereto, but in no event shall the liability of Underwriters 
for ultimate net loss exceed the amount set forth in Insuring Agreement II for any one occurrence and in addition 
the cost and expense of such appeal. 

H. LOSS PAYABLE – 

Liability under this policy with respect to any occurrence shall not attach unless and until the Assured, or the 
Assured’s underlying insurer, shall have paid the amount of the underlying limits on account of such occurrence.  The 
Assured shall make a definite claim for any loss for which the Underwriters may be liable under the policy within 
twelve (12) months after the Assured shall have paid an amount of ultimate net loss in excess of the amount borne 
by the Assured or after the Assured’s liability shall have been fixed and rendered certain either by final judgment 
against the Assured after actual trial or by written agreement of the Assured the claimant, and Underwriters.  If any 
subsequent payments shall be made by the Assured on account of the same occurrence, additional claims shall be 
made similarly from time to time.  Such losses shall be due and payable within thirty (30) days after they are respectively 
clamed and proven in conformity with this policy. 

I. BANKRUPTCY AND INSOLVENCY – 

In the event of the bankruptcy or insolvency of the Assured or any entity comprising the Assured, the Under- 
writers shall not be relieved thereby of the payment of any claims hereunder because of such bankruptcy or insolvency. 

J. OTHER INSURANCE – 

If other valid and collectible insurance with any other insurer is available to the Assured covering a loss also 
covered by this policy, other than insurance that is in excess of the insurance afforded by this policy, the insurance 
afforded by this policy shall be in excess of and shall not contribute with such other insurance.  Nothing herein shall be 
construed to make this policy subject to the terms, conditions and limitations of other insurance. 

K. SUBROGATION – 

Inasmuch as this policy is “Excess Coverage”, the Assured’s right of recovery against any person or other 
entity cannot be exclusively subrogated to the Underwriters.  It is, therefore, understood and agreed that in case of 
any payment hereunder, the Underwriters will act in concert with all other interests (including the Assured) con- 
cerned, in the exercise of such rights of recovery.  The apportioning of any amounts which may be so recovered shall 
follow the principle that any interests (including the Assured) that shall have paid an amount over and above any 
payment hereunder, shall first be reimbursed up to the amount paid by them; the Underwriters are then to be 
reimbursed out of any balance then remaining up to the amount paid hereunder; lastly, the interests (including the Assured) 
of whom this coverage is in excess are entitled to claim the residue, if any.  Expenses necessary to the recovery 
of any such amounts shall be apportioned between the interests (including the Assured) concerned, in the ratio of 
their respective recoveries as finally settled. 

L. CHANGES – 

Notice to or knowledge possessed by any person shall not effect a waiver or change in any part of this policy 
or estop Underwriters from asserting any right under the terms of this policy; nor shall the terms of this policy be 
waived or changed, except by endorsement issued to form a part thereof, signed by Underwriters. 

M. ASSIGNMENT – 

Assignment of interest under this policy shall not bind Underwriters until their consent is endorsed hereon. 
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N. CANCELLATION – 

This policy may be cancelled by the Named Assured or by the Underwriters or their representatives by sending 
by registered mail notice to the other party stating when, not less than thirty (30) days thereafter, cancellation shall 
be effective.  The mailing of notice as aforesaid by Underwriters or their representatives to the Named Assured at 
the address shown in this policy shall be sufficient proof of notice, and the issuance under this policy shall end on the 
effective date and hour of cancellation stated in the notice.  Delivery of such written notice either by the Named 
Assured or by the Underwriters or their representatives shall be equivalent to mailing. 

If this policy shall be cancelled by the Named Assured the Underwriters shall retain the customary short rate 
proportion of the premium for the period this policy has been in force.  If this policy shall be cancelled by the 
Underwriters the Underwriters shall retain the pro rata proportion of the premium for the period this policy has 
been in force.  Notice of cancellation by the Underwriters shall be effective even though Underwriters make no payment 
or tender of return premium with such notice. 

O. CURRENCY – 

The premiums and losses under this policy are payable in the currency stated in Item 4 of the Declarations. 
Payment of Premium shall be made as stated in Item 5 of the Declarations. 

P. CONFLICTING STATUTES – 

In the event that any provision of this policy is unenforceable by the Assured under the laws of any State or 
other jurisdiction wherein it is claimed that the Assured is liable for any injury covered hereby, because of non- 
compliance with any statute thereof, then this policy shall be enforceable by the Assured with the same effect as if 
it complied with such Statute. 

Q. SERVICE OF SUIT CLAUSE – 

It is agreed that in the event of the failure of Underwriters hereon to pay any amount claimed to be due 
hereunder, Underwriters hereon, at the request of the Assured, will submit to the jurisdiction of any Court of 
competent jurisdiction within the United States and will comply with all requirements necessary to give such Court 
jurisdiction and all matters arising hereunder shall be determined in accordance with the law and practice of such 
Court. 

It is further agreed that service of process in such suit may be made as stated in Item 6 of the Declarations, 
and that in any suit instituted against any one of them upon this policy, Underwriters will abide by the final decision 
of such Court or of any Appellate Court in the event of an appeal.  The person or firm named in Item 6 are authorized 
and directed to accept service of process on behalf of Underwriters in any such suit and/or upon the request of the 
Assured to give a written undertaking to the Assured that they will enter a general appearance upon Underwriters’ 
behalf in the event of such a suit shall be instituted. 

Further, pursuant to any statute of any state, territory or district of the United States which makes provision 
therefor, Underwriters hereon hereby designate the Superintendent, Commissioner or Director of Insurance or other 
officers specified (or that purpose in the statute, or his successor or successors in office, as their true and lawful attorney
upon whom may be served any lawful process in any action, suit or proceeding instituted by or on behalf of the 
Assured or any beneficiary hereunder arising out of this policy of insurance, and hereby designate the above-named 
as the person to whom the said officer is authorized to mail such process or a true copy thereof. 

R. MAINTENANCE OF UNDERLYING INSURANCE – 

It is a condition of this policy that the policy or policies referred to in the attached “Schedule of Underlying 
Insurances” shall be maintained in full effect during the currency of this policy except for any reduction of the 
aggregate limit or limits contained therein solely by payment of claims in respect of accidents and/or occurrences 
occurring during the period of this policy.  Failure of the Assured to comply with the foregoing shall not invalidate this 
policy but in the event of such failure, the Underwriters shall only be liable to the same extent as they would have 
been had the Assured complied with the said condition. 
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E. United States entry into the market 

1. Indemnity Insurance Company of North America introduced the “Big 
Top” in June of 1957 

2. Continental Casualty Company late in 1958 

3. Employers’ Surplus Lines in January of 1959 

4. Travelers Indemnity Company in September of 1959 

F. Early misuse of umbrella contracts 

1. Inclination to decrease underlying limits of liability 

2. Liberal interpretation of language by courts 

G. Redesigned in 1960 by Lloyd's 

1. New exclusions inserted 

2. Now most large companies write 

H. Because of newness, pricing and wording not standard 
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II. Functions of the Umbrella Form 

Learning Objective: To describe the purposes of Excess Liability Policies 

A. Increase liability limits of underlying policies 

1. Primary coverage must be comprehensive 

2. Primary policies must be at specified limits 

3. Limits not level at the top 

 
 
 
 
 
• Pay those sums 
 
• Excess of underlying 
 
• Coverage provisions of 
 underlying policies 
 
 
• Except if not consistent 
 
 
• Occurs during policy 
 period 

I.  COVERAGE

A.  Coverage A 

We will pay those sums that the "insured" becomes legally 
obligated to pay as damages arising out of an "occurrence" 
which are in excess of the underlying insurance stated in 
Schedule A of this policy.  The coverage provisions of the 
scheduled underlying policies are incorporated as a part of this 
policy except for (a) Medical Payment, (b) Uninsured or 
Underinsured Motorist Coverage, (c) any duty to investigate or 
defend any claim, or to pay for any investigation or defense, (d) 
the limits of insurance or (e) any other provision that is not 
consistent with a provision in this policy. 

This insurance applies only to Bodily Injury, Personal Injury, 
Property Damage, or Advertising Liability which occurs during 
the policy period.

BAP
CGL 

General
Aggregate 

CGL 
Occurrence EMPLOYERS

LIABILITY 

CGL 
Products

Aggregate 

Fire Damage SIR
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B. May provide broader coverage 

1. Umbrella policies should provide broader coverage than the 
combined scope of the underlying insurance 

2. However, while umbrella policies may provide broader insurance 
protection in some areas may, in fact, be more restrictive 

a) Coverage territory in umbrella is worldwide – broader 

b) Pollution exclusion is absolute – narrower 

3. Broader insurance protection is subject to a self-insured retention 

Learning Objective: To describe the term “Self Insured Retention (SIR) and be able to apply 
it to a loss situation. 

a) Defined 

(1) Applies to the loss when covered under the Umbrella policy and no 
underlying coverage is required for that exposure 

b) Often confused with term deductible 

(1) SIR losses usually need not be brought to the insurer’s attention; deductible 
does not negate duty to report losses 

(2) SIR has no effect on available policy limits; deductible may reduce policy 
limits

c) SIR requirements vary 

d) Carrier may set SIR based on size of account 

e) State regulation may mandate minimum SIR 

f) SIR may be a "Per Occurrence" basis or a "Policy Period" basis 

 VI. SELF-INSURED RETENTION - AGGREGATE

 You will pay up to the amount in item 4(e) of the 
 Declarations for any claim for which insurance is provided 
 in Coverage B.  The amount so stated is the most you will 
 have to pay during any annual policy term. 
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g) There is no SIR when underlying coverage does apply 

 
 
 
• Warranted in underlying 
 
• Pay on your behalf 
 
• Excess of SIR 
 
• Imposed by law 
 
• Assumed under contract 

B. Coverage B. 

 With respect to any loss covered by the terms and 
 conditions of this policy, but not covered as warranted by 
 the underlying policies listed in Schedule A, or any other 
 underlying insurance, we will pay on your behalf for loss 
 caused by an "occurrence" which is in excess of the 
 "retained limit" for liability imposed on you by law or 
 assumed by you under contract for Bodily Injury, Personal 
 Injury, Property Damage or Advertising Injury. 

 This insurance applies only to Bodily Injury, Personal 
 Injury, Property Damage, or Advertising Injury which occurs 
 during the policy period. 

h) In determining SIR, several factors should be considered 

(1) The financial ability of the insured to assume a portion of losses not covered 
by primary 

(2) Pricing, theoretically, the larger the SIR, the lower the premium 

(3) Underwriting considerations – will a somewhat larger SIR make the risk 
acceptable to the preferred carrier/ 

(4) Does the umbrella being considered cover defense costs from first-dollar in 
the retained area?  If so, a somewhat higher SIR may be acceptable 

C. Drop-down Feature 

1. When underlying aggregate limits are exhausted through the 
payment of loss(es), the umbrella becomes the primary insurance for 
defense, indemnity and related expenses 
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2. May “drop-down” on terms of primary, terms of umbrella or may be 
ambiguous

a) Underlying terms and conditions 

 
 
 
 
 
 
 
 
• Advantageous if 
 underlying insurance has 
 broad terms and 
 conditions 

In the event of the reduction or exhaustion of an aggregate 
limit(s) of liability of the underlying policy(ies) listed in the 
Schedule of Underlying Insurance by reason of losses paid 
thereunder, this policy: 

(1) in the event of reduction, shall pay the “ultimate net 
  loss” in excess of the reduced underlying limit; or 

(2) in the event of exhaustion, shall continue in force as 
  underlying insurance and except for the limits of liability 
  of this policy, shall be subject to all the other terms and 
  conditions of the exhausted underlying policy. 

b) Umbrella terms and conditions 

 
 
• Advantageous if umbrella 
 insurance has broad 
 terms and conditions 

In the event of the reduction or exhaustion of an aggregate 
limit(s) of liability of the underlying policy(ies) listed in the 
Schedule of Underlying Insurance by reason of losses paid 
thereunder, this policy is subject to its Insuring Agreements, 
Definitions, Exclusions, Conditions and other terms shall: 

(1) in the event of reduction, shall pay the “ultimate net 
  loss” in excess of the reduced underlying limit; or 

(2) in the event of exhaustion, shall continue in force as 
  underlying insurance. 

c) Ambiguous 

 
 
 
 
 
 
• Ambiguous as to which 
 terms and conditions 
 apply 

In the event of the reduction or exhaustion of an aggregate 
limit(s) of liability of the underlying policy(ies) listed in the 
Schedule of Underlying Insurance by reason of losses paid 
thereunder, this policy: 

(1) in the event of reduction, shall pay the “ultimate net 
  loss” in excess of the reduced underlying limit; or 

(2) in the event of exhaustion, shall continue in force as 
  underlying insurance. 
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III.Types of Excess Liability Policies 

Learning Objective: To identify the types of Excess Liability Policies and to provide 
characteristics of each type. 

A. "True" Umbrella 

1. Additional/higher limits of liability protection 

2. Covers everything underlying policies cover 

3. Affords broader coverage for exposures not covered by underlying 
policies

4. Drop down provision - automatic replacement coverage for 
underlying liability policies which are exhausted by a loss 

a) When underlying policy limits (aggregates) are reduced 

b) When underlying policy limits (aggregates) are exhausted 

5. "Non-standard" forms of coverage 

a) Concepts are the same 

b) Each must be analyzed 

B. Follow Form Excess 

1. Provide additional limits of liability 

2. Provides only additional layer of protection on specific exposures 
selected

3. Only comes into play when payment has been made under primary 
layer 
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4. True versus pure follow form 

a) “True Follow Form” means that every term and condition of the primary 
is incorporated into the excess policy – no exceptions 

The coverage provisions of the scheduled ‘Underlying Policies’ 
are incorporated as part of this policy. 

b) “Pure Follow Form” means most, if not all, of the coverages in the 
underlying form are adopted but there may be variances in certain 
terms and/or conditions 

Except insofar as coverage is available in underlying policies this 
policy does not cover . . ." 

5. No standard form 

C. Stand alone excess 

EXCESS AND UMBRELLA COVERAGE ILLUSTRATION 

Excess
Policy

Umbrella

Primary Primary

Follow
Form

Excess

Stand
Alone

Excess

Large SIR 

Umbrella

Primary

Follow
Form

Excess

Primary Primary

Excess
Policy
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UMBRELLA VERSUS EXCESS 

Feature Umbrella Excess 

 Increase Limits Yes Yes 

 Drop Down Feature Yes May be 

 Broader Coverage Yes May be 

  Can be more 
restrictive 

 Insuring Agreement, Exclusions, Conditions Own May be own 
or follow form 

 Self Insured Retention Always Sometimes 

 Limits Applications Excess of 
underlying

Excess or may 
include underlying 

 Underlying Coverage Requirements Yes Yes 

 Underlying Limits Requirements Yes Yes 

HIGHER UNDERLYING LIMITS VERSUS UMBRELLA 

Feature High Limits Umbrella 

 Increase Limits Yes Yes 

 Drop Down Feature N/A Yes 

 Broader Definitions (Personal Injury) No Yes 

 Broader Insuring Agreement No Yes 

 Exclusions Standard Fewer 

 Cost of Policy More Expensive Lower Cost 

 Legal Representation Local Service Best Legal Brains 

 Territory U.S. & Canada World, Universe 

 Number of Policies Required Each Policy Over All Policies 
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IV. Policy Terms and Conditions 

A. Structure 

1. One insuring agreement 

 
 
• One agreement applies to 
 both losses covered by 
 underlying AND losses 
 only covered by the 
 umbrella 

A. WE WILL PAY

 We will pay on behalf of the “Insured” the “ultimate net loss” 
 for “occurrences” during the policy period in excess of the 
 “underlying insurance” or for “occurrences” covered by this 
 policy which are either excluded or not covered by 
 “underlying insurance” in excess of the “retained limit” 
 because of “Personal Injury”, “Property Damage”, or 
 “Advertising Injury” anywhere in the world, 

2. Two insuring agreements 

a) Coverage A – excess liability relating to the underlying policies 

 
 
 
 
 
 
• Following form “except” 

Coverage A – Excess Follow Form Liability Over Claims 
Made or Occurrence Coverage

We will pay, on behalf of an insured, damages in excess of the 
total Limits of Liability of Underlying Insurance as stated in the 
Schedule of Underlying Insurance.  The terms and conditions of 
the Scheduled Underlying Insurance are with respect to 
Coverage A made a part of this policy, except for: 

a. any definition, term or condition therein relating to: any 
  duty to investigate and defend, the Limits of Liability, 
  premium, cancellation, other insurance, our right to 
  recover payment, Extended Reporting Periods, or 

b. any renewal agreement, and any exclusion or  
  limitations attached to this policy by endorsement or 
  included in the Exclusions applicable under Coverage 
  A and B of this policy. 

With respect to a. and b. above, the provisions of this policy will 
apply.

With respect to all Scheduled Underlying Policies, the injury or 
damage must be caused by an occurrence which takes place on 
or after the Effective Date (or the Retroactive Date shown in the 
Declarations Page of this policy in the case of claims made 
policies) and before the termination of this policy provided that if 
a Scheduled Underlying Policy provides coverage on a claims 
made basis, the coverage afforded by this policy is also limited 
to those claims which are first made against the insured during 
this policy period and the Extended Reporting Period, 
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b) Coverage B – “umbrella” for those losses not covered by the 
underlying policies 

 
 
 
 
 
 
 
 
• Broader coverage than 
 underlying subject to SIR 

Coverage B – Umbrella Occurrence Based Liability 
Coverage Over Retained Limit

We will pay, on behalf of an insured, damages with respect to 
liability loss in excess of the Retained Limit as specified in Item 
4(d) of the Declarations, or the amount payable by any other 
insurance, whichever is greater.  We will pay such damages 
when liability is imposed on the insured by law or assumed by 
the insured under an insured contract because of bodily injury or 
property damage which occurs during the policy period and is 
caused by an occurrence; and we will pay such damages when 
liability is imposed on the insured by law or assumed by the 
insured under an insured contract because of personal injury or 
advertising injury to which this insurance applies, caused by an 
offense committed during the policy period. 

Also, Coverage B will NOT apply to any loss for which insurance 
is afforded under Coverage A or which arises out of subjects of 
insurance or exposures to loss for which Underlying Policies are 
required to be maintained hereunder. 

c) Policy provisions may apply to Coverage A, Coverage B, or to both 
Coverage A AND Coverage B 

3. Follows CGL format 

B. Insuring Agreement 

1. Pay on behalf of 

• May not be used in all 
 jurisdictions 
 
• Affords the insurer 
 stricter control over 
 investigation, defense and 
 out-of court settlements 

The Company will pay on behalf of the Insured the ultimate net 
loss for occurrences during the policy in excess of the underlying 
insurance or for occurrences covered by this policy which are 
either excluded or not covered by underlying insurance in 
excess of the retained limit stated in the Declarations because of 
Bodily Injury, Property Damage, Personal Injury or Advertising 
Injury anywhere in the world. 
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2. Indemnify 

 
• Insured may be obligated 
 to use his/her own funds 
 for defense, damages and 
 supplementary payments 
 
• Affords the insured 
 stricter control over 
 investigation, defense and 
 out-of court settlements 

The Company agrees to indemnify the insured for ultimate net 
loss (as defined herein) in excess of the retained limit hereinafter 
stated which the insured may sustain by reason of liability 
because of: 

1.) bodily injury 

2.) property damage 

3.) personal injury 

4.) advertising injury 

as defined and to which this insurance applies, caused by an 
occurrence during the policy period. 

3. Indemnity based on legal obligation to pay 

 
• Softens criteria for 
 insurer payment from 
 actual payment of 
 damages by insured to 
 legal obligation of 
 insured to pay 
 
• But insured maintains 
 control 

The Company agrees to indemnify the insured for ultimate net 
loss which the insured shall become legally obligated to pay as 
damages, in excess of the underlying insurance or retained limit, 
because of: 

1.) personal injury 

2.) property damage 

3.) advertising injury 

as defined and to which this policy applies, caused by an 
occurrence during the policy period. 

4. May limit types of damages covered 

 
 
 
• Does not need to 
 specifically exclude 
 punitive damages 

The Company will pay on behalf of the Insured that portion of the 
ultimate net loss in excess of the retained limit as hereinafter 
defined, which the Insured will become legally obligated to pay 
as compensatory damages (excluding all fines, penalties, 
punitive or exemplary damages) because of Personal Injury, 
Property Damage, Liability or Advertising Liability, caused by an 
occurrence to which this insurance applies due to: 

1.) liability imposed upon the insured by law or 

2.) liability assumed by the Insured under contract as 
  defined and.\/or restricted in this policy. 
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5. May be limited to “following form” 

• Following form policies 
 often contain additional 
 exclusions beyond those 
 found in the underlying 
 insurance 

. . . . except to the extent the insuring agreements, terms, 
definitions, conditions and exclusions of this policy differ, the 
coverage provided by this policy shall follow the insuring 
agreements, definitions, conditions and exclusions of the first 
underlying insurance policy as shown in the schedule of 
underlying policies 

a) Preferred way to assure continuity is endorsement 

 
• Remember, one reason to 
 purchase an umbrella is 
 to provide the 
 catastrophe protection 
 excess of primary limits 

In the event that the insured suffers a loss which is covered by 
the underlying insurance set out in the schedule attached to this 
policy, the excess of which would be payable under this policy 
except for terms and conditions of this policy which are not 
consistent with the underlying insurance, then in spite of 
anything in this policy to the contrary, this policy is amended to 
follow and be subject to the terms and conditions of such 
underlying insurance in respect of such loss. 

C. Key Definitions 

1. Insured 

a) Broadened named insured 

 
 
 
 
• Coverage should apply 
 to newly formed 
 organizations as well as 
 newly acquired 
 organizations 
 
• Specific policies may 
 state  30, 60 or 90 days 
 
• Some policies require 
 notice 

Each of the following is an Insured under this policy to the extent 
set forth below: 

(a) The Named Insured as shown in the Declarations and if 
  such organization is a corporation also includes: 

(1) Any subsidiary company of such organization, 
   including any subsidiary company thereof: 

   a. Existing at the effective date of this policy, or 

   b. Acquired during the policy period. 

(2) Any other Company controlled and actively  
   managed by such organization or any such  
   subsidiary: 

   a. At the effective date of this policy. 

   b. If the control and active management thereof 
    was acquired during the policy period. 

 Notice requirement 

• Could create potential 
 coverage gap 

All subsidiary, associated, affiliated companies, owned or 
controlled companies as now or hereinafter constituted and of 
which prompt notice has been given the company. 

American Motor Inns, Inc. v Harbor Insurance Co., 590 F Supp 468 (WD Va 
1984)
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b) Spouse 

 
 
 
• Limitation should not 
 apply as to “resident” 
 spouse 

Each of the following is an Insured under this policy to the extent 
set forth below: 

(b) If the Named Insured designated in the Declarations is 
  an individual, you are an insured but only for the conduct 
  of a business of which you are the sole proprietor, and 
  your spouse, if a resident of the same household, is an 
  insured for the conduct of the business. 

c) Partners, members 

 
 
 
• Should be extended to 
 spouses of partners or 
 members 

Each of the following is an Insured under this policy to the extent 
set forth below: 

(c) If the Named Insured designated in the Declarations is 
  a partnership or joint venture, the partnership or joint 
  venture so designated and any partner or member 
  thereof, but only with respect to his liability as such. 

d) Those required by written contract 

• Not automatically 
 provided by underlying 
 insurance 
 
• “Ongoing” operations 
 confuses the completed 
 operations hazard 

Each of the following is an Insured under this policy to the extent 
set forth below: 

(d) Any person, organization, trustee or estate with respect 
  to which you are obligated by virtue of a written contract 
  to provide insurance such as afforded by this policy, but 
  only with respect to ongoing operations by or on behalf 
  of, or to facilities of or used by you. 

May expose entire limits of umbrella for this insured

 Endorsement or modified wording 

 ; and, then only to the extent of the coverage required by such 
contract and for the limits of liability specified in such contract, 
but in no event for insurance not afforded by this policy nor for 
liability within your “Retained Limits” or in excess of the 
applicable limits of liability of this policy. 

e) Real estate managers 

 
 
• Term real estate manager 
 is not defined 

Each of the following is an Insured under this policy to the extent 
set forth below: 

(e) Any person or organization while acting as your real 
  estate manager. 
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f) Officers, directors, employees 

• Executive officer, 
 employee are not defined 
 terms 
 
• Exposure for leased 
 workers, temporary 
 workers 

Each of the following is an Insured under this policy to the extent 
set forth below: 

(f) Any executive officer, director, other employee or 
  stockholder of yours while acting within the scope of his 
  duties as such. 

g) Additional insureds in underlying 

 
 
 
• Not all require named 
 insured’s consent 

Each of the following is an Insured under this policy to the extent 
set forth below: 

(g) At your option and subject to the terms of the coverage 
  of this insurance, any additional Insured(s) included in 
  the underlying insurance listed in Schedule A, but only to 
  the extent that insurance is provided for such additional 
  Insured(s) thereunder. 

 Endorsement or modified wording 

 
 
 
• Modify wording if not 
 contingent on named 
 insured’s consent 

This policy shall not afford such person or organization limits of 
insurance in excess of: 

(1) the minimum limit of insurance you agreed to provide; or 

(2) the limit of insurance under this policy 

 whichever is less. 

 Some may be conditional 

• Notice must be given 
 
• Not dependent on 
 premium charge in 
 underlying policies 

In the event of additional insureds being added to the coverage 
under the underlying insurance during the policy period, prompt 
notice shall be given to the Company and the Company shall be 
entitled to charge an appropriate additional premium hereto. 

• Notice must be given 
 
• Dependent on 
 premium charge in 
 underlying policies 

In the event of additional insureds being added to the coverage 
under the underlying insurance prompt notice shall be given to 
the Company and if an additional premium has been charged for 
such addition on the underlying insurance, the company shall be 
entitled to charge an appropriate additional premium hereon. 

• Even though premium for 
 umbrella is a flat charge, 
 exception is made for 
 additional insureds 

The premium for this policy is a flat premium and is not subject 
to adjustment except that additional premiums may be required 
for additional insureds. 
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h) Any insured under primary 

 
 
 
• Limited to coverage 
 provided by the 
 underlying 

Each of the following is an Insured under this policy to the extent 
set forth below: 

(h) Any other person or organization who is an Insured 
  under a policy of “underlying insurance”.  The coverage 
  afforded such Insureds under this policy will be no 
  broader than the “underlying insurance” except for this 
  policy’s Limit of Insurance. 

i) Who is NOT an insured 

• No coverage for 
 unnamed 
 partnerships/joint 
 ventures 

No person or organization is an Insured with respect to the 
conduct of any current or past partnership or joint venture that is 
not shown as a named insured in the Declarations. 

 May need to endorse 

 
 
• Suitable for contractors 
 or service providers 
 
• Would change for 
 manufacturers or 
 assemblers of products 

   BLANKET PARTNERSHIP/JOINT VENTURE COVERAGE

The following is added to Section II – WHO IS AN INSURED.

With respect to “your work”, you are an insured for your liability 
arising out of the conduct of any partnership or joint venture of 
which you are (or were) a partner or member, even though this 
partnership or joint venture is not shown as a Named Insured in 
the Declarations.  This coverage will not inure to the benefit of 
any other party except you. 

2. Ultimate net loss 

a) Determines specifically the expenses or types of payments which the 
policy covers or excludes within the limits of liability stated in the policy 
declarations

b) Some policies use loss, damages, net final payment 

c) Some policies use ultimate net loss and then use another defined term 
such as “Damages” in the definition of ultimate net loss 

 
• “Defense costs” are 
 included in definition and 
 may be included within 
 limits of liability 

Ultimate Net Loss means the total sum which the Insured shall 
become obligated to pay as Damages and/or Defense Expenses 
on account of Personal Injury, Property Damage or Advertising 
Offense, either by final judgment against the Insured after trial or 
by settlement approved in writing by the Company after making 
proper deduction for all recoveries and salvages collectible. 

DEFENSE COSTS DAMAGES 

ULTIMATE NET LOSS 
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• “Defense costs” are not 
 included in definition and 
 will not ordinarily be 
 included within limits of 
 liability 

Ultimate Net Loss means the total amount for which the insured 
is found liable for a covered “incident” either by adjudication or 
settlement to which we agree in writing including deduction for 
recoveries and salvages which have or will be paid.  However, it 
does not include all of the expenses incurred by the insured or 
us or any Underlying Insurance carrier in connection with 
defending the “incident”, claim or suit. 

DEFENSE COSTS DAMAGES 

 ULTIMATE NET LOSS 

d) Ultimate net loss definition may include other supplementary payments 
as well (i.e., bond premiums, accrued interest, lost wages, etc.) 

e) In addition to the definition of ultimate net loss, the defense clauses 
and limits section should be reviewed; when defense costs are paid in 
addition to the limits of liability, they should not be included in the 
definition of ultimate net loss to avoid confusion 

3. Retained amounts 

a) Coverage provided will not attach until some specified amount has 
been met by the insured 

 
• Retained limit applies to 
 claims and/or defense 
 costs included as 
 underlying insurance or 
 subject to SIR 

“Retained Limit” is the sum stated in the Declarations as such.  If 
the policies of “underlying insurance” do not apply to the 
“occurrence” or “offense” covered by this insurance, the insured 
shall retain the amount stated as a Self Insured Retention with 
respect to: 

a. “Bodily injury” or “property damage” caused by an 
  “occurrence”; or 

b. “Personal injury” or “advertising injury” sustained by any 
  one person or organization and caused by an “offense”. 
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b) In the next example, the retained amount must be met by indemnity 
payments 

• Any payments within the 
 retained amount paid for 
 defense and investigation 
 costs do not apply 
 toward meeting the 
 retained amount 
 
• Potential coverage gap 
 exists if defense costs are 
 included with policy 
 limits of underlying 
 policy 
 
• SIR applies per 
 occurrence or offense; in 
 some cases, per policy 
 year 

“Retained Limit” is the sum stated in the Declarations as such.  If 
the policies of “underlying insurance” do not apply to the 
“occurrence” or “offense” covered by this insurance, the insured 
shall retain the amount stated as a Self Insured Retention with 
respect to: 

a. “Bodily injury” or “property damage” caused by an 
  “occurrence”; or 

b. “Personal injury” or “advertising injury” sustained by any 
  one person or organization and caused by an “offense”. 

These “retained limits” shall only comprise indemnity payments.
The named insured shall bear all legal costs and expenses 
incurred until such time as the “retained limits” are exhausted by 
indemnity payments. 

c) In the next example, the retained amount must be met by claims 
covered under this policy 

 
 
 
 
 
• Any payments within the 
 retained amount paid for 
 defense and investigation 
 costs as well as claims 
 covered by underlying 
 but not this insurance 
 do not apply toward 
 meeting the retained 
 amount 

“Retained Limit” is the sum stated in the Declarations as such.  If 
the policies of “underlying insurance” do not apply to the 
“occurrence” or “offense” covered by this insurance, the insured 
shall retain the amount stated as a Self Insured Retention with 
respect to: 

a. “Bodily injury” or “property damage” caused by an 
  “occurrence”; or 

b. “Personal injury” or “advertising injury” sustained by any 
  one person or organization and caused by an “offense”. 

These “retained limits” shall only be reduced or exhausted by 
payment of “claims” that would be insured by this policy.  The 
named insured shall bear all legal costs and expenses incurred 
until such time as the retained amounts are exhausted by 
payment of “claims” that would be insured by this policy. 

 Potential coverage gap exists if defense costs are included 
within policy limits by any underlying policy 

 Potential coverage gap exists if any claims are provided 
coverage by underlying but not this policy 

 Again, SIR applies per occurrence of offense 
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4. Personal injury 

 PERSONAL INJURY means: 

(1) bodily injury, shock, fright, mental injury, mental anguish, 
 disability, sickness or disease sustained by any person, 
 including death at any time resulting therefrom; 

(2) injury arising out of false arrest, detention or imprisonment 
 malicious prosecution, wrongful entry or eviction or other 
 invasion of the right of private occupancy, humiliation or 
 discrimination because of race, religion, age, sex or physical 
 disability (unless insurance therefore is prohibited by law); 
 and 

(3) except with respect to injury occurring in the course of the 
 Named Insured’s advertising activities, injury arising out of 
 the publication or utterance of a libel or slander or of other 
 defamatory or disparaging material, or a publication or 
 utterance in violation of an individual’s right of privacy. 

a) May include bodily injury within definition; if separately defined, can 
restrict the application of certain exclusions to bodily injury only 

b) Bodily injury should include mental anguish, mental shock, mental 
injury

c) Personal injury should include humiliation and discrimination as 
covered offenses; insurers that cover only racial and/or religious 
discrimination do not satisfy the needs of insureds 

d) Preferred definition of personal injury would contain the words 
“personal injury includes but is not limited to” before the list of 
specified offenses 

e) If definition of personal injury (bodily injury) does not include assault 
and battery if committed to prevent of eliminate danger to persons or 
property, than an endorsement should be considered 

 . . . assault and battery not committed by or at the direction of 
the Insured, but assault and battery that is committed by or at 
the direction of the Insured for the purpose of preventing or 
eliminating danger to persons or property is insured. 
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5. Property damage 

 “Property damage” means (1) physical injury to or damage of 
tangible property, including loss of use thereof at any time 
resulting therefrom, or (2) loss of use of tangible property which 
has not been physically injured or destroyed. 

a) Tangible property must be physically injured; diminution in value claims 
may not be covered 

b) In order to be as broad as insurance provided by underlying, CGL must 
cover three types of property damage 

(1) Physical injury to or destruction of tangible property 

(2) Loss of use of damaged or destroyed tangible property 

(3) Loss of use of tangible property which has not been physically injured or 
destroyed

6. Advertising injury 

 
 
 
 
 
 
• The enumerated offenses, 
 i.e., infringement of 
 copyright, are only 
 covered offenses if 
 committed in the course 
 of advertising goods or 
 services 

The term “advertising injury” wherever used herein shall mean: 

(1) Libel, slander or defamation; 

(2) Any infringement of copyright or of title or slogan; 

(3) Piracy or unfair competition or idea misappropriation 
  under an implied contract; 

(4) Any invasion of right or privacy; 

 committed or alleged to have been committed in an 
 advertising, article, broadcast or telecast and arising out of 
 the named insured’s advertising activities. 

7. Occurrence 

• Relies on accident to 
 trigger coverage 
 
• Undesirable for PI and AI 

“Occurrence” means an accident, including continuous and 
repeated exposure to conditions, which result in personal injury, 
property damage or advertising injury neither expected nor 
intended from the standpoint of the insured. 
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• Includes words 
 happening or event to 
 trigger coverage for PI 
 and AI 

“Occurrence” means an accident, happening or event or a 
continuous or repeated exposure to conditions, which 
unexpectedly or unintentionally results in personal injury, 
property damage or advertising injury. 

a) Both definitions are flawed; the personal injury, property damage or 
advertising injury must still be unexpected or unintended, insurer could 
attempt to deny a loss by alleging an honest mistake was foreseeable 
and is therefore not covered 

b) Better if personal injury or advertising injury is not tied to a definition of 
“occurrence”

c) Result could be achieved in the insuring agreement 

 
 
• Personal injury and/or 
 advertising injury not 
 triggered by definition of 
 occurrence 

This insurance applies to: 

(1) “Bodily injury” or property damage” occurring during the 
  policy period and caused by an “occurrence” and 

(2) “Personal injury” or “advertising injury” caused by an 
  offense during the policy period. 

d) Result could be achieved in definition of occurrence 

 
• Definition of occurrence 
 separated into two 
 sections; in effect, 
 provides separate 
 definitions applicable to 
 bodily injury and 
 property damage on one 
 hand AND personal 
 injury and advertising 
 injury on the other 

“Occurrence” means 

(1) with respect to “bodily injury” or “property damage”: an 
  accident, including continuous or repeated exposure to 
  conditions, which results in “bodily injury” or “property 
  damage” neither expected nor intended from the 
   standpoint of the “insured”. 

(2) with respect to “advertising injury” and “personal injury”: 
  an offense described in one of the numbered  
  subdivisions of the definition of those terms in this policy. 

e) And definition of occurrence may include a “batch clause” 

 
• Multiple claims equal one 
 occurrence 

All exposures to substantially the same general harmful 
condition existing at or emanating from one premises location 
shall be deemed one occurrence.  Also, if products from the 
same lot or batch cause injury or damage, all injury resulting 
from the common cause will be considered as arising out of one 
occurrence.
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8. Contract 

a) Few umbrellas define “contract” or “contractual liability”; a definition 
usually restricts coverage in an umbrella 

b) Umbrella may extend contractual liability coverage for any contract or 
agreement but limits coverage by stating who may create a contract 

• Precludes liability 
 contractually assumed by 
 employees or others 
 who are not named 

. . . liability assumed under contract by your officers, your 
directors, your stockholders or your partners while acting in their 
capacity as such. 

c) Precludes coverage for implied contracts 

 . . . any written or oral contract or agreement entered unto by the 
insured in the usual course of the insured’s business or 
operation, except a labor union contract or agreement 

 Prevents umbrella from becoming an excess group medical 
policy because of the requirements of certain labor agreements; 
but other indemnification may be present for which coverage 
should not be excluded 

d) Excludes coverage for liability assumed under contract; exception 
applies for insured contract 

• Excludes coverage for 
 liability assumed under 
 contract; exception 
 applies for insured 
 contract 
 
• Coverage only applies to
 written contracts 
 
• No contractual for 
 intentional torts 

. . . insured contract means a written contract of the following 
 types: 

(1) indemnification of employees or fellow employee injury; 

(2) authorized use of owned or hired autos; 

(3) agreements to indemnify any non-employee person or 
  organization for bodily injury or property damage. 

e) Follows CGL/BAP verbiage but limits coverage to written contracts 

• Precludes coverage for 
 oral or implied 
 contracts 

. . . insured contract means a written contract pertaining to: 
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9. Products-completed operations hazard 

• Primary reasons to define 
 are exclusions applicable 
 and limits applicable 
 
• Paragraph a. modified 
 under CGL by 
 endorsement to allow 
 consumption on premises 
 – products aggregate 
 could apply to 
 underlying and general 
 aggregate to umbrella 
 
 
 
• Paragraph c.(3) should 
 not be in an umbrella; 
 umbrella policies do not 
 contain a schedule of 
 classifications or 
 exposures and the policy 
 should not be subject to 
 an unknown 
 
• Without paragraph c.(3), 
 general aggregate could 
 apply to underlying – 
 products aggregate 
 could apply to umbrella 
 
 
 
• Definition could be 
 deleted if umbrella 
 aggregate follows any 
 aggregate limit for 
 hazards as defined in the 
 primary limits 

a. “Products-completed operations hazard” includes all “bodily 
 injury” and “property damage” occurring away from premises 
 you own or rent and arising out of “your product” or “your 
 work” except: 

(1) Products that are still in your possession; or 

(2) Work that has not yet been completed or abandoned. 

b. “Your work” will be deemed completed at the earliest of the 
 following times: 

(1) When all of the work called for in your contract has been 
  completed. 

(2) When all of the work to be done at the site has been 
  completed if your contract calls for work at more than 
  one site. 

(3) When that part of the work done at a job site has been 
  put to its intended use by any person or organization 
  other than another contractor or subcontractor working 
  on the same project. 

 Work that may need service, maintenance, connection, 
 repair or replacement, but which is otherwise complete, will 
 be treated as completed. 

c. This hazard does not include “bodily injury” or “property 
 damage” arising out of: 

(1) The transportation of property, unless the injury or 
  damage arises out of a condition in or on a vehicle 
  created by the “loading or unloading” or it; 

(2) The existence of tools, uninstalled equipment or  
  abandoned or unused materials; or 

(3) Products or operations for which the classification in this 
  Coverage Part or in our manual of rules includes 
  products or completed operations. 
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D. Defense Coverage 

1. An affirmative duty to defend should be contained in the policy terms 
and conditions 

2. Duty should apply when no underlying insurer is obligated to defend 
and one the underlying insurance limits have been exhausted 
(occurrence and/or aggregates) 

 
 
 
 
 
• Specifically addresses 
 exhaustion of underlying 
 
• Provides defense within 
 SIR 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
• Supplementary payments 
 will not reduce limits 

a. We will have no duty to defend any claim or “suit” that any 
 other insurer has a duty to defend.  If we elect to join in the 
 defense of such claims or “suits”, we will pay all expenses 
 we  incur. 
b. We will have the right and duty to defend any “suit” for 
 damages which are payable under Coverages A or B 
 (including damages wholly or partly within the “retained 
 limit”) but which are not payable by a policy of “underlying 
 insurance”, or any other available insurance, because: 

(1) Such damages are not covered; or 
(2) The “underlying insurance” has been exhausted by the 

  payment of claims. 
c. We may investigate and settle any claim or “suit” in b.
 above  at our discretion. 
d. Our right and duty in b. above end when we have used up 
 the “applicable limit of insurance” in the payment of 
 judgments or settlements. 
e. We will pay, with respect to any claim or “suit” we defend in 

b. above: 
(1) All expenses we incur. 
(2) The cost of appeal bonds and bonds to release  

  attachments, but only for bond amounts within the 
  “applicable limit of insurance”.  We do not have to 
  furnish these bonds. 

(3) All reasonable expenses incurred by the insured at our 
  request to assist us in the investigation or defense of the 
  claim or “suit”, including actual loss of earnings up to 
  $100 a day because of time off from work. 

(4) All costs taxed against the insured in the “suit”. 
(5) All interest on the full amount of any judgment that 

  accrues after entry of the judgment and before we have: 
(a) paid, or offered to pay; or 
(b) deposited in court; 

  the part of the judgment that is within the “applicable 
  limit of insurance”. 
 These payments will not reduce the limits of insurance. 
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E. Limits of Insurance 

1. Combined single limit policy aggregate 

• All claims under the 
 policy reduce the 
 aggregate 

This policy is subject to an aggregate limit of liability as stated in 
the Declarations.  This aggregate limit of liability is the maximum 
amount which will be paid under this policy and coverage shall 
cease to apply after the aggregate limit has been exhausted by 
payment of that portion of ultimate net losses for which we are 
liable.

2. Separate aggregates apply to selected coverages 

• Aggregate applies to 
 products-completed 
 operations hazard 
 
• Aggregate applies to all 
 other coverages 
 (including employers 
 liability) except auto 
 liability 

This policy is subject to an aggregate limit of liability as stated in 
the Declarations.  This aggregate limit of liability is the maximum 
amount which will be paid under this policy for all claims during 
the policy period and it applies separately to: 

a.) The products hazard and the completed operations 
  hazard combined; and 

b.) All other coverages combined, except automobile liability 
  which is not subject to any aggregate limit. 

3. Follows aggregates in underlying 

• If there is an underlying 
 aggregate, there is an 
 umbrella aggregate 

The aggregate limit of liability stated in the Declarations is the 
most we will pay for ultimate net loss arising out of all incidents 
during each consecutive annual policy period commencing from 
its effective date.  The aggregate limit applies on the same basis 
as the aggregate limit of liability of any underlying insurance that 
provides coverage subject to an aggregate limit and to which this 
policy also applies. 

F. Policy Territory 

1. Policy silent 

Policy does not address coverage territory; unless underlying restrictions are somehow 
incorporated into the excess policy, coverage applies to occurrences/offenses and 
resulting in suits anywhere in the world 

2. Occurrence/offense anywhere in the world, suit anywhere in the 
world 

• Coverage is worldwide in 
 scope 

(A) This policy applies to personal injury, property damage or 
 advertising injury occurring anywhere in the world. 
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3. Occurrence/offense anywhere in the world, suit within defined 
coverage territory 

• Limited worldwide “Coverage Territory” means anywhere in the world if the 
insured’s responsibility to pay damages is determined in a “suit” 
on the merits, in the United States of America (including its 
territories and possessions), Puerto Rico or Canada, or in a 
settlement we agree to. 

4. Where occurrence/offense must take place is outlined, suit within 
defined coverage territory 

 
 
• Follows coverage 
 territory of CGL; more 
 limited than above 

“Coverage territory” means: 

a. The United States of America (including its territories and 
 possessions), Puerto Rico and Canada; 

b. International waters or airspace, provided the injury or 
 damage does not occur in the course of travel or 
 transportation to or from any place not included in a. above; 
 or 

c. All parts of the world if: 

(1) The injury or damage arises out of: 

(a) Goods or products made or sold by you in the 
   territory described in a. above; or 

(b) The activities of a person whose home is in the 
   territory described in a. above, but is away for a 
   short time on your business; and 

(2) The insured’s responsibility to pay damages is  
  determined in a “suit” on the merits, in the territory 
  described in a. above on in a settlement we agree to. 

G. Selected Conditions 

1. Appeals 

• Should always be made 
 payable in addition to 
 limits 
 
• May need to check 
 defense, limits of liability 
 and ultimate net loss also 

a. If the insured or the insured’s “underlying insurer” elects not 
 to appeal a judgment which exceeds the “applicable 
 underlying limit”, we may do so. 

b. If we do, we will pay all costs of the appeal.  We will also 
 pay all costs on appeals related to the defense of the 
 insured as provided in SECTION I.2.  These sums are in 
 addition to the “applicable limit of insurance”.  In no event 
 shall our liability for “ultimate net loss” exceed the 
 “applicable limit of insurance”. 
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2. Bankruptcy/financial impairment 

a) Of the insured 

(1) Majority of the contracts 

 Bankruptcy or insolvency of the insured or of the insured’s estate 
will not relieve us of our obligations under this insurance. 

(2) Not permissible in some jurisdictions 

 In the event of the insolvency of the insured or upon takeover of 
the insured’s business by any State or Federal Official or 
Agency, or by any receiver or liquidator, this policy shall be 
cancelled immediately without the necessity of underwriter’s 
notice of such cancellation and, as a consequence, coverage 
will terminate immediately. 

b) Of the underlying insurer 

(1) Some policies are silent, making it possible to successfully litigate and force 
the umbrella insurer to drop down. 

(2) Leaves unresolved the question of the umbrella insurer’s responsibility to 
defend of the underlying insurer is unable to do so 

 In the event there is no recovery available to the Insured as a 
result of the bankruptcy or insolvency of the underlying insurer, 
the coverage hereunder shall apply in excess of the applicable 
limit of liability specified in the underlying schedule of insurance. 

(3) Courts reject any argument for the umbrella insurer’s obligations to drop 
down under these circumstances 

 Our liability under this policy shall in no way be increased or 
expanded as a result of the receivership, insolvency or inability 
to pay of any underlying insurer, with respect to both the duty to 
indemnify and the duty to defend. 
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3. Cancellation 

 a. You may cancel this insurance by mailing or delivering to us 
 advance written notice of cancellation. 

b. We may cancel this insurance by mailing or delivering to 
 you written notice of cancellation at least: 

(1) 10 days before the effective date of cancellation if we 
  cancel for nonpayment of premium; or 

(2) 30 days before the effective date of cancellation if we 
  cancel for any other reason. 

c. We will mail or deliver our notice to your last mailing 
 address known to us. 

d. Notice of cancellation will state the effective date of 
 cancellation.  The policy period will end on that date. 

e. If this insurance is cancelled, we will send you any premium 
 refund due.  If we cancel, the refund will be pro rata.  If you 
 cancel, the refund will be pro rata less 10% of the pro rata 
 unearned premium.  The cancellation will be effective even if 
 we have not made or offered a refund. 

f. If notice is mailed, proof of mailing will be sufficient proof of 
 notice. 

a) May be modified by state specific endorsement 

b) May introduce concept of first named insured 

 First Named Insured.  The first Named Insured in Item 1 of the 
Declarations, shall be responsible for payment of all premiums, 
and shall act on behalf of all other insureds with respect to the 
giving and receiving of notice of cancellation and the receipt of 
any return premium, that may become payable under this policy. 

c) May also have a self-destruct clause 

• Avoid if possible 
 
• At a minimum, an 
 additional provision for 
 automatic reinstatement if 
 underlying reinstated 

If at any time a scheduled underlying insurance policy written on 
an occurrence basis is cancelled or non-renewed while this 
policy is in force, coverage will cease under this policy on the 
same date and the same time as coverage ceases under the 
scheduled underlying policy. 

4. Duties in the event of occurrence, offense, claim or suit 

a) May follow CGL/BAP format 

b) More specific language may be stated in the requirement for 
“immediate notice of any occurrence or offense reasonably expected to 
result in a claim” 
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c) Some policies mandate notice if a percentage of the underlying may be 
exceeded by the claim 

 Notice of Claim or Circumstances

As a condition precedent to rights under this Policy, the Insured 
shall as soon as practicable give the company: 

(1) written notice of any Claim made against any Insured either 
 specifying an amount, or estimated by the insured to involve 
 Ultimate Net Loss, in excess of fifty percent (50%) of the 
 underlying limits shown in Item 6 of the Declarations, 
 whichever is applicable; or 

(2) notice of circumstances, which shall include but not be 
 limited to information as to the nature of any Occurrence or 
 circumstances, the actual or anticipated injury or damage 
 resulting therefrom, the names of any claimant(s) or 
 potential claimant(s), and the manner in which the Insured 
 first became aware of the Occurrence or circumstances. 

and such information and cooperation as a Company may 
reasonably require.  Neither application for this Policy or for any 
renewals thereof nor any information contained therein shall 
constitute a notice of Claim or Notice of Circumstances. 

d) More burdensome provision may place the burden on the insured to 
determine if the policy may be triggered; and, if so, the insured must 
give notice as soon as possible 

 B. Immediate notice must be given to the Insurer, whenever the 
 Insured has information from which the Insured could 
 reasonably conclude that any occurrence may deplete the 
 underlying limits of liability by 25% or more. 

e) Harbor Insurance Co. v Trammell Crow Company, Inc., 854 F 2d 94 
(1988)

 Notice of Occurrence.  Whenever the Insured has information 
from which the Insured may conclude that an occurrence 
covered hereunder involves injuries or damages which, in the 
event that the Insured should be held liable may involve this 
policy, notice shall be sent to the company or to any authorized 
agent of the company as soon as reasonably possible.  Notice to 
any authorized agent shall be deemed notice to the company. 
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 $ 500,000 General Aggregate 

$ 1,000,000 Excess 

5. Maintenance of underlying insurance 

a) A feature of virtually all umbrella policies is a condition that requires the 
insured to maintain underlying insurance as scheduled when the 
umbrella policy is written 

 While this policy is in force, the insured agrees that the policies 
listed as scheduled underlying insurance and their renewals and 
replacements shall be maintained without alteration of limits of 
liability, terms or conditions during the currency of this policy 
except for any reductions or exhaustion of liability in the 
scheduled underlying insurance provided such reduction or 
exhaustion is solely the result of happenings taking place during 
the policy period, and not before. If the insured fails to maintain 
scheduled underlying insurance, this condition shall not 
invalidate this policy, but in the event of such failure, we will only 
be liable to the same extent as if the insured had maintained the 
scheduled underlying insurance. 

(1) Non-compliance may leave the insured uninsured for the difference between 
the limit actually maintained, if any, and the limit that should have been 
maintained

(2) A potential gap may exist when policies are not concurrent with regard to 
effective dates 

Example

 January July January July 
  $ 400,000 Loss  $ 250,000 Loss 

b) Loss  occurs in April for $ 400,000 

(1) Primary policy pays $ 400,000 

(2) General Aggregate reduced to $ 100,000 

c) Loss  occurs in November for $ 250,000 

(1) Primary policy pays $ 100,000, the remaining General Aggregate 

(2) Excess policy will not respond 

(3) $ 150,000 gap exists between primary and excess 

(4) $ 250,000 gap exists in the excess for the remainder of the policy period 
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 $ 500,000 General Aggregate 

$ 1,000,000 Excess 

d) Continuous or repeated exposure 

(1) Occurrence type losses can result from continuous and repeated exposure 

(2) This means that the underlyers and umbrellas should have the same dates 
and the underlying limits shown on the declarations unimpaired

Example

 January July January July 
 $ 800,000 Continuous Loss 

e) $ 800,000 continuous loss from April to October (Seven months) 

(1) Primary policy pays $ 500,000 

(2) General Aggregate reduced to $ 0 

f) Excess in effect four of seven months 

Continuous or Repeated Concurrency 

Months excess in force 
-------------------------------- X Amount of Loss = Aggregate Satisfied 
Length of occurrence 

Four months 
------------------- (57 %) X $ 800,000 = $ 456,000 
Seven months 

(1) $ 456,000 does not exceed underlying requirement 

(2) $ 300,000 is not paid by the excess 

(3) $ 44,000 gap exists in the excess for the remainder of the policy period 
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g) Solution – CONCURRENCY (there are alternatives to avoid the 
potential problem created by non-concurrency of effective dates) 

(1) Limits of the primary policy are increased, following the loss, for the amount 
of the loss – IMPRACTICAL 

(2) Cancel and rewrite the primary coverage as of the effective date of the 
umbrella – MAY OR MAY NOT BE PRACTICAL 

(3) Endorse the umbrella – MAY NOT BE AVAILABLE 

• In effect, agrees to 
 accept impaired or 
 exhausted aggregates 

In the period of time of the primary and/or other underlying policy 
or policies of insurance, including renewal or replacement 
thereof, with respect to which this policy applies in excess 
thereof but is non-current with regard to inception thereto, it is 
agreed that in consideration of the premium for which this policy 
is written, the following shall apply: 

In the event of reduction or exhaustion of the aggregate limits 
designated in the underlying policy or policies of insurance solely 
by payment of losses in respect to “occurrences” or offenses 
during the policy period of such underlying policy or policies, it is 
hereby agreed and understood that such insurance as is 
afforded by this policy shall apply in excess of the reduced 
underlying insurance or if such insurance is exhausted shall 
apply as underlying insurance, subject to its Insuring 
Agreements, Definitions, Exclusions, Conditions and other 
terms, in spite of anything to the contrary hereto or in conflict 
herewith in the other terms and conditions of this policy. 

h) Additional underlying requirements 

(1) In some cases the umbrella carrier may require that the underlying CGL be 
endorsed to provide separate general aggregate limits per project or 
separate general aggregate limits per location 
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POLICY NUMBER: COMMERCIAL GENERAL LIABILITY 
CG 25 03 05 09 

THIS ENDORSEMENT CHANGES THE POLICY.  PLEASE READ IT CAREFULLY. 

DESIGNATED CONSTRUCTION PROJECT(S) 
GENERAL AGGREGATE LIMIT 

This endorsement modifies 
insurance provided under the 
following:

COMMERCIAL GENERAL LIABILITY COVERAGE PART 

SCHEDULE

Designated Construction Projects: 

Information required to complete this Schedule, if not shown above, will be shown in the Declarations. 

A. For all sums which the insured becomes legally 
obligated to pay as damages caused by 
“occurrences” under Section I – Coverage A,
and for all medical expenses caused by 
accidents under Section I – Coverage C, which 
can be attributed only to ongoing operations at a 
single designated construction project shown in 
the Schedule above: 

1. A separate Designated Construction Project 
General Aggregate Limit applies to each 
designated construction project, and that 
limit is equal to the amount of the General 
Aggregate Limit shown in the Declarations. 

2. The Designated Construction Project 
General Aggregate Limit is the most we will 
pay for the sum of all damages under 
Coverage A, except damages because of 
“bodily injury” or “property damage” included 
in the “products-completed operations 
hazard”, and for medical expenses under 
Coverage C regardless of the number of: 

a. Insureds; 

b. Claims made or “suits” brought; or 

c. Persons or organizations making claims 
or bringing “suits”. 

3. Any payments made under Coverage A for 
damages or under Coverage C for medical 
expenses shall reduce the Designated 
Construction Project General Aggregate 
Limit for that designated construction 
project.  Such payments shall not reduce the 
General Aggregate Limit shown in the 
Declarations nor shall they reduce any other 
Designated Construction Project Limit for 
any other designated construction project 
shown in the Schedule above. 

4. The limits shown in the Declarations for 
Each Occurrence, Damage To Premises 
Rented To You and Medical Expense 
continue to apply.  However, instead of 
being subject to the General Aggregate 
Limit shown in the Declarations, such limits 
will be subject to the applicable Designated 
Construction Project General Aggregate 
Limit.
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B. For all sums which the insured becomes legally 
obligated to pay as damages caused by 
“occurrences” under Section I - Coverage A,
and for all medical expenses caused by 
accidents under Section I - Coverage C, which 
cannot be attributed only to ongoing operations 
at a single designated construction project 
shown in the Schedule above: 

1. Any payments made under Coverage A for 
damages or under Coverage C for medical 
expenses shall reduce the amount available 
under the General Aggregate Limit or the 
Products-Completed Operations Aggregate 
Limit, whichever is applicable; and 

2. Such payments shall not reduce any 
Designated Construction Project General 
Aggregate Limit. 

C. When coverage for liability arising out of the 
“products-completed operations hazard” is 
provided, any payments for damages because 
of “bodily injury” or “property damage” included 
in the “products-completed operations hazard” 
will reduce the Products-Completed Operations 
Aggregate Limit, and not reduce the General 
Aggregate Limit nor the Designated 
Construction Project General Aggregate Limit. 

D. If the applicable designated construction project 
has been abandoned, delayed, or abandoned 
and then restarted, or if the authorized 
contracting parties deviate from plans, 
blueprints, designs, specifications or timetables, 
the project will still be deemed to be the same 
construction project. 

E. The provisions of Section III – Limits Of 
Insurance not otherwise modified by this 
endorsement shall continue to apply as 
stipulated.
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POLICY NUMBER: COMMERCIAL GENERAL LIABILITY 
CG 25 04 05 09 

THIS ENDORSEMENT CHANGES THE POLICY.  PLEASE READ IT CAREFULLY. 

DESIGNATED LOCATIONS(S) 
GENERAL AGGREGATE LIMIT 

This endorsement modifies 
insurance provided under the 
following:

COMMERCIAL GENERAL LIABILITY COVERAGE PART 

SCHEDULE

Designated Locations: 

Information required to complete this Schedule, if not shown above, will be shown in the Declarations. 

A. For all sums which the insured becomes legally 
obligated to pay as damages caused by 
“occurrences” under Section I – Coverage A,
and for all medical expenses caused by 
accidents under Section I – Coverage C, which 
can be attributed only to operations at a single 
designated “location” shown in the Schedule 
above:

1. A separate Designated Construction Project 
General Aggregate Limit applies to each 
designated “location”, and that limit is equal 
to the amount of the General Aggregate 
Limit shown in the Declarations. 

2. The Designated Location General 
Aggregate Limit is the most we will pay for 
the sum of all damages under Coverage A,
except damages because of “bodily injury” 
or “property damage” included in the 
“products-completed operations hazard”, 
and for medical expenses under Coverage 
C regardless of the number of: 

a. Insureds; 

b. Claims made or “suits” brought; or 

c. Persons or organizations making claims 
or bringing “suits”. 

3. Any payments made under Coverage A for 
damages or under Coverage C for medical 
expenses shall reduce the Designated 
Location General Aggregate Limit for that 
designated “location”.  Such payments shall 
not reduce the General Aggregate Limit 
shown in the Declarations nor shall they 
reduce any other Designated Location Limit 
for any other designated “location” shown in 
the Schedule above. 

4. The limits shown in the Declarations for 
Each Occurrence, Damage To Premises 
Rented To You and Medical Expense 
continue to apply.  However, instead of 
being subject to the General Aggregate 
Limit shown in the Declarations, such limits 
will be subject to the applicable Designated 
Location General Aggregate Limit. 
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B. For all sums which the insured becomes legally 
obligated to pay as damages caused by 
“occurrences” under Section I - Coverage A,
and for all medical expenses caused by 
accidents under Section I - Coverage C, which 
cannot be attributed only to ongoing operations 
at a single designated “location” shown in the 
Schedule above: 

1. Any payments made under Coverage A for 
damages or under Coverage C for medical 
expenses shall reduce the amount available 
under the General Aggregate Limit or the 
Products-Completed Operations Aggregate 
Limit, whichever is applicable; and 

2. Such payments shall not reduce any 
Designated Location General Aggregate 
Limit.

C. When coverage for liability arising out of the 
“products-completed operations hazard” is 
provided, any payments for damages because 
of “bodily injury” or “property damage” included 
in the “products-completed operations hazard” 
will reduce the Products-Completed Operations 
Aggregate Limit, and not reduce the General 
Aggregate Limit nor the Designated Location 
General Aggregate Limit. 

D. For the purposes of this endorsement, the 
Definitions Section is amended by the addition 
of the following definition: 

“Location” means premises involving the same 
or connecting lots, or premises whose 
connection is interrupted only by a street, 
roadway, waterway or right-of-way of a railroad. 

E. The provisions of Section III – Limits Of 
Insurance not otherwise modified by this 
endorsement shall continue to apply as 
stipulated.
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i) Some umbrella policies contain additional requirements for 
notice and reinstatement of primary limits

• Not clear what is to be 
 considered a reasonable 
 effort 
 
• Notice requirement could 
 mandate continual 
 communication with 
 umbrella insurer 

Upon notice that any underlying aggregate limit has been 
exhausted, the Named Insured shall immediately make all 
reasonable efforts to reinstate the limit.  The Named Insured 
shall notify the company in writing as soon as practicable of any 
change in the scope of underlying coverage or in the limits of 
insurance available under any underlying policy, and the 
termination of any coverage or exhaustion of underlying 
aggregate limits/ 

6. Other insurance 

a) Can be categorized as excess, pro rata or escape/nonliability 
clauses

b) Pro-rata 

 When both this insurance and other insurance apply to loss on 
the same basis, the company shall not be liable under this policy 
for a greater proportion of the loss than the applicable limit of 
liability under this policy for such loss bears to the total 
applicable limit of liability of all valid and collectible insurance 
against such loss. 

c) Equal shares basis 

 If all of the other insurance permits contribution by equal shares, 
we will follow this method also.  Under this approach each 
insurer contributes equal amounts until it has paid its applicable 
limit of insurance or more of the loss remains, whichever comes 
first. 

d) Escape 

 Provides coverage for the insured “but only if no other valid and 
collectible insurance, either primary or excess, is available to 
such person. 

d) Excess 

 Any insurance we provide will be excess over any other 
collectible insurance, self-insurance, or bond.  Any insurance we 
provide for use of a covered auto by any person other than you 
will be excess over any other collectible insurance, self-
insurance, or bond. 
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e) Excess over excess 

 Any insurance we provide shall be excess over any other 
collectible insurance.  Any insurance we provide for use of your 
covered auto by any person other than you or any family 
member will be excess over any other collectible insurance, self-
insurance or bond stated to be primary, contributing, excess or 
contingent.

f) Super excess 

 Any insurance we provide shall be excess after exhaustion of all 
insurance, whether primary, contributing, excess or contingent. 

g) In most states where there are conflicting other-insurance 
provisions (i.e., both excess) the loss involved is prorated 
among the insurers involved 

h) Some other insurance conditions add a paragraph to specifically 
address umbrella policies written on a quota share basis (where 
more than one insurer participates in a given layer of coverage) 

• Policies written on a 
 quota share basis should 
 contain an appropriate 
 other insurance 
 condition 

This insurance is excess over any other insurance except 
insurance which is specifically written on a quota share basis for 
the same coverage as to which this insurance applies.
Whenever both this insurance and other insurance are 
specifically written to apply to the loss on this basis, we shall not 
be liable for a greater proportion of such loss than as specified in 
the limits of liability. 
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Type of Clause In First Policy Being Analyzed 

Ty
pe

 o
f C

la
us

e 
In

 S
ec

on
d 

Po
lic

y 
B

ei
ng

 A
na

ly
ze

d 

Clause Type Pro rata Escape

Not
insured if 
covered
under

another 
policy 

Excess
Excess
over

excess

Super
Excess

Pro rata Pro rata 
Pro rata
policy is 
primary 

Pro rata
policy is 
primary 

Pro rata
policy is 
primary 

Pro rata
policy is 
primary 

Pro rata
policy is 
primary 

Escape
Pro rata
policy is 
primary 

Both 
policies 
primary 
pro rata 

Escape
policy is 
primary 

Escape
policy is 
primary 

Escape
policy is 
primary 

Escape
policy is 
primary 

Not insured if 
covered by other 

insurance

Pro rata
policy is 
primary 

Escape
policy is 
primary 

Both 
polices
primary 
pro rata 

Excess is 
primary 

Excess
over

excess is 
primary 

Super
excess is 
primary 

Excess
Pro rata
policy is 
primary 

Escape
policy is 
primary 

Excess is 
primary 

Both 
polices
primary 
pro rata

Both 
polices
primary 
pro rata

Excess is 
primary 

Excess over 
excess

Pro rata
policy is 
primary 

Escape
policy is 
primary 

Excess
over

excess is 
primary 

Both 
polices
primary 
pro rata

Both 
polices
primary 
pro rata

Excess
over

excess is 
primary 

Super excess 
Pro rata
policy is 
primary 

Escape
policy is 
primary 

Super
excess is 
primary 

Excess is 
primary 

Excess
over

excess is 
primary 

Both 
polices
primary 
pro rata



 47 Commercial Umbrella Issues Copyright © 1990 – 2014 by Tilden and Associates   

7. Prior insurance and noncumulation of liability 

a) A prior insurance condition in a policy reduces its limit of liability 
(and the total amount of coverage available for a loss) by the 
amount available to the insured under any applicable insurance 
in effect prior to the subject policy’s inception date 

• Reduces the limits of 
 liability available to pay a 
 loss 

It is agreed that if any loss covered hereunder is also covered in 
whole or in part under any other excess policy issued to the 
insured prior to the inception date hereof, the Company’s limit of 
liability as stated in the Declarations shall be reduced by any 
amounts due to the insured on account of any such prior 
insurance.

b) The following examples represent the possible effects of “prior 
insurance and noncumulation of liability” conditions on the 
exposure of two claims resulting from “continuous or repeated 
exposure to conditions” over three policy periods 

(1) These examples assumes that losses are assigned on the basis of 
the “exposure” theory of liability 

(2) The theory holds that all insurers providing coverage for periods 
during which injurious exposure to conditions exist should share in 
the payment of loss 

c) The policies do not contain “prior insurance” conditions 

CLAIM A CLAIM B 
1 2 3 Coverage Years 1 2 3 

5 Million 10 Million 10 Million Limits Purchased for Period 10 Million 5 Million 5 Million 
4 Million 7 Million 2 Million Portion of Loss Assigned 4 Million 4 Million 4 Million 
4 Million 7 Million 2 Million Insurance Payments 4 Million 4 Million 4 Million 

0 0 0 Amounts Left Uninsured 0 0 0 
0 TOTAL Uninsured 0 

d) The policies contain “prior insurance” conditions similar to the 
following

 If any loss covered hereunder is covered in whole or in part 
under another policy issued to the insured prior to the inception 
of this policy, this policy’s limit of liability shall be reduced by 
amounts due the insured under such prior insurance. 

CLAIM A CLAIM B 
1 2 3 Coverage Years 1 2 3 

5 Million 10 Million 10 Million Limits Purchased for Period 10 Million 5 Million 5 Million 
4 Million 7 Million 2 Million Portion of Loss Assigned 4 Million 4 Million 4 Million 
4 Million 6 Million 0 Insurance Payments 4 Million 1 Million 0 

0 1 Million 2 Million Amounts Left Uninsured 0 3 Million 4 Million 
3 Million TOTAL Uninsured 7 Million 
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8. Severability 

• Permits claims/suits by 
 one insured against 
 another 

This insurance afforded applies separately to each insured 
against whom claim is made or suit is brought, but the inclusion 
of more than one insured shall not operated to increase the 
limits of our liability. 

a) Caution, some insurers may attach a cross-liability exclusionary 
endorsement 

• Especially undesirable 
 when multiple entities 
 insured with different 
 ownership 

This policy does not apply as respects any suits brought against 
any insured under this policy by or on behalf of any other insured 
under this policy. 

9. Subrogation 

 
 
• Waiver before loss 
 permitted 
 
 
 
 
 Order of recovery: 
 
 
  Insured 
 
 
  Umbrella   
  Carrier 
 
  Underlying   
  Carrier 

I. Transfer of Rights of Recovery Against Others to Us.
 If any "insured" has rights to recover all or part of payment 
 we have made under this policy, those rights are transferred 
 to us.  The "insured" must do nothing after loss to impair 
 them.  At our request, the "insured" will bring "suit" or 
 transfer those rights to us and help us enforce them. 

 If there is any money recovered, we will disburse that money 
 as follows: 

 (1) First, we will repay any actual payment made by  the 
  insured that is in excess of the retained limit; 

 (2) Second, we will be repaid to the extent of our  actual 
  payment; 

 (3) Third, if any money remains, the insured or any  
  underlying insurer will be repaid to the extent of their 
  actual payment. 

If any expenses are incurred to recover money, we will share the 
expenses with the insured or any underlying insurer in proportion
to the amount that each is repaid. 

If our recovery attempt is not successful, we will bear all of the 
recovery expenses.

H. Exclusions 

1. Underlying exclusions may be incorporated into the umbrella 
policy 

 In addition to the exclusions in the “underlying insurance”, this 
insurance does not apply to: 
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2. Exclusion may be conditional, applies only if no coverage is 
provided by the underlying policies 

 Except insofar as coverage is available to the insured in the 
underlying insurance as set out in the attached Schedule, this 
policy shall not apply to: 

3. Exclusion may be absolute, the exclusion applies regardless 
of underlying provisions 

4. Aircraft 

 
 
• Owned excluded? 
 
• Nonowned excluded? 
 
• Covered if underlying 
 exists? 
 
• Contractual covered? 

Aircraft.  We won't cover bodily injury or property damage that 
results from the ownership, maintenance, use or operation, 
loading or unloading, or entrustment to others of: 
– any aircraft owned, operated, rented, or borrowed by any 
protected person; or 
– any other aircraft operated by anyone in the course of his or 
her employment by any protected person. 

But we won't apply this exclusion to bodily injury or property 
damage covered by your Basic Insurance.

5. Asbestos 

• Intended to exclude all 
 exposures resulting from 
 asbestos 
 
• A few umbrellas have 
 taken this concept further 
 by excluding coverage 
 for liability arising from 
 other latent-injury causing 
 products or substances 

This insurance does not apply to: 

”Bodily injury” “personal injury” or “property damage” arising out 
of the “asbestos hazard”. 

We shall have no obligation under this policy: 

(1) To investigate, settle or defend any claim or suit against any 
 insured alleging actual or threatened injury or damage of 
 any nature or kind to persons or property which arises out of 
 or would not have occurred but for the “asbestos hazard”; or 

(2) To pay, contribute to or indemnify another for any damages, 
 judgments, settlements, loss, costs or expenses that may be 
 awarded or incurred by reason of any such claim or suit or 
 any injury or damage, or in complying with any action 
 authorized by law and relating to such injury or damage. 

As used in this exclusion: 

”Asbestos hazard” means: 

(1) An actual exposure or threat of exposure to the harmful 
 properties of “asbestos”, or 

(2) The presence of “asbestos” in any place, whether or not 
 within a building or structure. 

”Asbestos” means the mineral in any form, including but not 
limited to fibers or dust. 
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6. Care, custody or control 

We won't cover property damage to the following property: 
– Property rented, leased, occupied, borrowed or used by, or in 
the care, custody or control of, any protected person.  But we'll 
apply this exclusion part only to the extent that the protected 
person is required by contract to insure such property. 

7. Director and officers 

 This policy does not apply under Coverage A or B: 

 To any wrongful act, error, omission or breach of duty by 
 any insured in the performance of the office of director or 
 officer of any organization. 

 Reinforces intent of coverage not to provide coverage 
for “professional acts” 

 Problem does not lie in intent but in the actual 
endorsement wording 

 Even ordinary bodily injury and property damage involve 
errors, omissions and/or breach of duty 

a) Extreme care must be exercised if this exclusion is to be used 

• Wrongful act would then 
 be defined in the policy 

This policy does not apply to any wrongful act of a professional 
nature committed or alleged to have been committed by or on 
behalf of any insured in the performance of the office of director 
or officer of any organization. 

8. Discrimination 

• Relating to employment 
 only? 
 
• Policy silent? 

(h)  to any liability for Personal Injury arising out of 
discrimination including fines or penalties imposed by law, if (1) 
insurance coverage therefor is prohibited by law or statute, or (2) 
committed by or at your direction. 

9. ERISA 

• Excluded or Policy 
 silent? 

2.  Any obligation of the Insured under the Employee's 
Retirement Income Security Act (ERISA) of 1974 as now or 
hereafter amended.
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10. Fellow employee 

 
 
 
• Excluded? 
 
• Policy silent? 
 
 
 
 
 
 
• Usually applies only to 
 extent not covered by 
 underlying insurance 

Injury to fellow employees.  We won't protect your employees 
for bodily injury or personal injury to: 
– you; 
– any fellow employee; or 
– the spouse or any child, parent, brother or sister of that fellow 
employee if such injury results from the bodily injury or personal 
injury to the fellow employee. 

Nor will we protect an employee of yours for any obligation to 
share damages with or repay someone else who must pay 
damages because of bodily injury or personal injury to any fellow 
employee.

But we won't apply these exclusions if your Basic Insurance 
protects your employees for such bodily injury or personal injury.

11. Fire damage liability 

 This policy shall not apply to: 

damage by fire to premises rented to you or premises 
temporarily occupied by you with permission of the owner. 

 Clarifies umbrella does not apply to fire damage liability 

 May be used when underlying policy exclusions are 
incorporated into the umbrella 

 May be used to limit the extent of care, custody or 
control coverage provided when the care, custody or 
control exclusion only applies to specific types of 
property or only applies to liability assumed under 
contract

12. Intentional bodily injury 

 
 
 
• Coverage for reasonable 
 force? 
 
• PD included? 

Intentional bodily injury or property damage.  We won't cover 
bodily injury or property damage that's expected or intended by 
the protected person. 

But we won't apply this exclusion to intentional bodily injury or 
property damage that results from the use of reasonable force to 
protect people or property.
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13. Motor carrier act 

 
 
• Will not provide the 
 insured with coverage for 
 specific statutory liability 

The policy shall not apply to: 

Any obligation to reimburse an insurer as provided by the terms 
of the “Endorsement for Motor Carrier Policies of Insurance for 
Public Liability under Sections 29 and 30 of the Motor Carrier Act 
of 1980” or under the terms of any similar endorsement required 
by Federal or State statute. 

14. Pollution 

 
• Pollution exclusion in 
 most umbrellas has been 
 broadened to remove all 
 pollution liability 
 coverage 

This policy shall not apply to: 

(1) any claim for personal injury or property damage arising out 
 of the actual, alleged or threatened discharge, dispersal, 
 seepage, migration, release or escape of pollutants 
 anywhere in to world; 

(2) any loss, cost or expense arising out of any request, 
 demand or order that any insured or others test for, monitor, 
 clean up, remove, contain, treat, detoxify or neutralize, or in 
 any way respond to, or assess the effects of pollutants; 

(3) any loss, cost or expense arising out of any claim or suit by 
 or on behalf of a governmental authority for damages, 
 including but not limited to cost of investigation and 
 attorney’s fees, because of testing for, monitoring, cleaning 
 up, removing, containing, treating, detoxifying or neutralizing 
 or in any way responding to, or assessing the effects of 
 pollutants. 

Pollutants mean any solid, liquid, gaseous or thermal irritant or 
contaminant, including smoke, vapor, soot, fumes, acids, alkalis, 
chemicals and waste.  Waste includes materials to be recycled, 
reconditioned or reclaimed. 

 CGL policy makes an exception for limited off-premises 
exposures, fuels and lubricants that are accidentally 
discharged from mobile equipment, the products-
completed operations hazard AND heat, smoke or 
fumes from a hostile fire; endorsements under the CGL 
are available to broaden the coverage 

 Employers liability coverage of the standard Workers 
Compensation and Employers Liability Insurance has no 
pollution exclusion 

 The BAP has a pollution exclusion but excepts “non-
cargo” exposure; and endorsement is available under 
the BAP to provide limited coverage for the cargo 
exposure

 Obtaining coverage for pollution in the umbrella that is 
as broad as the underlying should be the goal 
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15. Professional liability 

 The policy shall not apply to: 

Injury arising out of the rendering or failure to render any 
professional services. 

 Exclusion relating to professional liability exposures are 
somewhat redundant because commercial umbrella 
policies do not adequately address many of the 
exposures

 Standard, unendorsed CGL policy does not contain such 
an exclusion 

 “Incidental medical malpractice” may be provided under 
the CGL of “bodily injury” 

 Professional services is not a defined term 

 Disputes can arise 

16. Property damage to alienated premises, products, work or 
impaired property 

a) The alienated premises exclusion has not been a common 
exclusion found in umbrellas 

 This policy shall not apply to: 

Property damage to premises you sell, give away or abandon, if 
the property damage arises out of any part of those premises. 

This exclusion does not apply if the premises are your work and 
were never occupied, rented or held for rental by you. 

b) Intent is to exclude insurance protection for property damage to 
premises conveyed by sale or transfer of title to another by the 
named insured 

c) Exception for a speculative builder is in the CGL coverage form 
and may or may not be found in the umbrella policy 

d) However, a speculative builder may still have an uninsured 
exposure

 This exclusion for property damage does not apply if the 
premises are “your work” and were not occupied, rented or held 
for rental by you form more than _________ days after 
completion.
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e) The exclusion for property damage to named insured’s products 
should not apply to the completed operations exposure 

• The exclusion follows the 
 CGL format 

The policy shall not apply to: 

Property damage to your product arising out of it or any part of it. 

f) The exclusion for property damage to the named insured’s work 
includes (by definition of your work) work or operations by the 
named insured or work or operations performed by others on 
behalf of the named insured AND materials, parts or equipment 
furnished in connection with such work or operations 

 
 
• Must endorse CGL to 
 provide appropriate 
 coverage usually in excess 
 of a substantial deductible 

The policy shall not apply to: 

Property damage to your work arising out of it or any part of it 
and included in the products-completed operations hazard. 

This exclusion does not apply if the damaged work or the work 
out of which the damage arises was performed on your behalf by 
a subcontractor. 

(1) Without the underlined portion, coverage for property damage to the 
named insured’s work as well as property damage to the work of a 
subcontractor is excluded 

(2) Even with the underlined wording, no insurance protection to the 
named insured’s work resulting from the named insured’s work 

g) Modified wording 

 The exclusion does not apply if the damaged work or the work 
out of which the damage arises was performed on your behalf by 
a subcontractor. 

This exclusion does not apply if the damaged work and the work 
out of which the damage arises was performed by you and the 
loss is covered by valid and collectible insurance available as 
Underlying Insurance. 
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h) The exclusion for property damage to impaired property 
encompasses such claims as diminution in value, loss of use 
and loss of profits which are unrelated to actual physical injury 
to property 

 
 
 
 
 
 
 
 
 
 
 
• Provides coverage for 
 “active malfunction” of 
 named insured’s product 
 or named insured’s work 

The policy shall not apply to: 

Property damage to impaired property or property that has not 
been physically injured, arising out of: 

(1) A defect, deficiency, inadequacy or dangerous condition in 
 your product or your work; or 

(2) A delay or failure by you or anyone acting on your behalf to 
 perform a contract or agreement in accordance with its 
 terms. 

This exclusion does not apply to the loss of use of other property 
arising out of sudden and accidental physical injury to your 
product or your work after its has been put to its intended use. 

17. Punitive damages 

This policy does not apply to: 

Fines, penalties, punitive damages, exemplary damages, treble 
damages or any other damages resulting from the multiplication 
of compensatory damages. 

 Some umbrella forms accomplish an exclusion of 
punitive damages through the insuring agreement or 
definition of ultimate net loss 

 When the policy is silent with respect to insurance 
coverage for punitive damages, the policy is usually 
interpreted to provide for payment unless barred by state 
statute or court of law 
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18. Uninsured/underinsured motorists 

 
• Excluded? 
 
• Policy silent? 
 
• Available for an 
 additional premium? 
 
• Included as low sub-limit? 

Uninsured motorists.  We won't cover any bodily injury or 
property damage that is subject to any automobile: 

– uninsured motorists' law; 

– underinsured motorists' law; 

– no-fault or other first-party bodily injury or property damage 
law.

 Without a specific exclusion there is no intent to provide 
coverage for such loss; however, adverse judgments 
against insurers necessitate clarification 

 Typically, UM, UIM, NO-FAULT benefits are first party 
benefits extended by underlying policies and do not 
involve an insured’s legal liability to another 

19. War 

 
 
 
• Many umbrella policies 
 contain a war exclusion 

This policy shall not apply to: 

Any liability incurred by an Insured directly or indirectly 
occasioned by, happening through or in consequence of war, 
invasion, acts of foreign enemies, hostilities (whether war be 
declared or not), civil war, rebellion, revolution, insurrection, 
military or usurped power or confiscation or nationalization or 
requisition or destruction of or damage to property by or under 
any government or public or local authority. 

 Wording used by some insurers may encompass 
terrorism and military terrorism, terms which may be 
overly broad 

 Alternatives include: 

o No war exclusion 

o War exclusion applies to contractual assumption 
of liability only 

o War exclusion excepts occurrences which take 
place in a defined coverage territory 
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20. Watercraft 

• Owned excluded? 
 
• All nonowned excluded? 
 
• Nonowned over [XX] feet 
 excluded? 
 
• Contractual covered? 

Watercraft.  We won't cover bodily injury or property damage 
that results from the ownership, maintenance, use or operation, 
loading or unloading, or entrustment to others of any watercraft 
over 50 feet long unless: 

– such bodily injury or property damage is covered by your Basic 
Insurance; or 

– you notify us within 30 days after you acquire such a watercraft 
and we agree to provide coverage.

21. Others 

a) Caution should be exercised with regard to potential coverage 
gaps created 

b) Recreational vehicles (snowmobiles, golf carts, etc.) 

c) Employers liability as respects any occupational disease 

d) Employment related practices 

e) Insured versus insured 

f) Arising out of particular products, i.e., aircraft, automobile, etc. 

g) Lessor of premises used for selling or serving alcoholic 
beverages

h) Industry specific, i.e., contractors, financial institutions, etc. 
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V. Structuring an Umbrella Program 

A. Layering 

B. Quota Sharing 

1. Two or more companies sharing a layer on some proportionate 
basis

2. Policies must be identical in "Who Is Covered," "What Is Covered," 
etc.

$ 1 Million 
Primary

$ 1 Million 
Primary

$ 1 Million 
Primary

$ 1 Million 
Primary

$ 19 Million 

X of 

$ 1 Million 

$ 1 Million 
X of 

$ 1 Million 

$ 3 Million 

X of 

$ 2 Million 

$ 5 Million 

X of 

$ 5 Million 

$ 10 Million 

X of 

$ 10 Million

$ 4 Million 

X of 

$ 1 Million 

$ 5 Million 
X of 

$ 5 Million 

QUOTA 
SHARE

Co          Co 
  A           B 

$ 10 Million 

X of 

$ 10 Million 

$ 4 Million 

X of 

$ 1 Million 

$ 15 Million 

X of 

$ 5 Million 

QUOTA
SHARE

 Co      Co       Co 
  A        B         C 
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C. Buffer layers 

D. Methods to provide coverage 

1. Certificates of excess insurance 

• Follows terms and 
 conditions of lead 
 umbrella 

Coverage shall follow all terms and conditions of policy number 
______________ (the lead umbrella), issued by 
________________________ (the insurer), including all 
renewals and rewrites thereof. 

2. Complete umbrella policy 

a) Alternative means of providing excess umbrella coverage involves a 
policy containing its own insuring agreements, conditions, definitions 
and exclusions 

b) Desirable that the terms and conditions are identical 

• Broad as underlying 
 endorsement 
 
• May not be available from 
 insurer 

In the event the insured suffers a loss which is covered by the 
underlying insurance set out in the schedule attached to this 
policy, the excess of which would be payable under this policy 
except for the terms and conditions of this policy which are not 
consistent with the underlying insurance, then in spite of 
anything in this policy to the contrary, this policy is amended to 
follow and be subject to the terms and conditions of such 
underlying insurance, including any endorsements thereto, in 
respect to such loss.

E. Potential gaps in a layered program 

1. Persons insured 

a) The scope of “persons insured” is critical 

b) For example, the lead umbrella and some excess layers define the 
“named insured” as the parent corporation and all of its subsidiaries; 
however, one of the intermediate layers of coverage defines “named 
insured” as the parent corporation and omits one or more of its 
subsidiaries
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2. Coverage 

a) Definition of occurrence 

(1) The definition of occurrence should be consistent through all layers; if 
multiple claims arising out of one occurrence (e.g., the same general 
conditions at one premises or one batch of products), then more than one 
retention may apply in some layers but not in others; and coverage gaps 
exist

(2) For example, consider a $20 million umbrella liability program that is 
structured as follows: 

$10 million second excess umbrella – “one occurrence” 
$5 million first excess umbrella – “multiple occurrences” 
$4 million umbrella – “one occurrence” 
$1 million primary – “one occurrence” 

Assume products liability claims totaling $8 million result from a defective 
batch of products.  The primary products aggregate is exhausted by claims 
from this occurrence.  The primary umbrella attaches to provide coverage, 
and it too is exhausted by claims from this occurrence.  The first excess 
umbrella should attach at this time; however, its policy treats each claim as 
a separate occurrence.  In the layers up to $5 million, these claims have 
been treated as one occurrence, subject to only one retained amount.  This 
layer, however, treats each claim as a separate occurrence and requires 
retentions for each of these occurrences.  Consequently, the layer excess 
of $5 million is impaired since it will respond only to those individual claims 
that exceed $5 million rather than when the sum total of all these claims 
exceeds $5 million. 

b) Notice of occurrence requirements may vary 

(1) Insured must be aware of notice requirements so as not to breach this 
condition and possibly make coverage voidable 

c) Policy exclusions can differ 

(1) Variances must be recognized and reconciled 

(2) Most restrictive policies should be in the uppermost layers 
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3. Defense 

a) Varying treatment of defense costs in the excess layers may lead to 
gaps in coverage; the most likely deficiency results from policies that 
provide defense within policy limits and that consider only indemnity 
payments to meet the retained amounts 

b) For example, consider the following $20 million excess liability 
program: 

$ 10 million second excess – defense within limits 
$ 5 million first excess – defense within limits 
$ 4 million umbrella – defense within limits 
$1 million primary – defense in addition to limits 

Claims are paid during the year as follows: 

Indemnity 
Payment 

Defense Costs Total Claim Paid by Layers Paid by Insured 

1.0 million 200,000 1.2 million 1.2 million - Primary 0 
3.5 million 1.5 million 5.0 million 4.0 million - Umbrella 1.0 million 
3.0 million 2.5 million 5.5 million 5.0 million – 1st Excess 500,000 
1.0 million 400,000 1.4 million 0 1.4 million 

     
8.5 million 4.6 million 13.1 million 10.2 million 2.9 million 

 To summarize, even though there are policy limits available, the insured has 
to pay those portions of claims indicated above (indemnity payments as well 
as defense costs) until the attachment point of a particular layer is reached 
by indemnity payments 

4. Limits of liability 

a) Limits of liability provisions have a major impact on the continuity of 
coverage between layers 

b) Aggregate limits complicate the process and may cause impairment of 
coverage within a given layer, particularly when the umbrella policy 
requires a specific pattern of underlying aggregate limits 

 Liability shall attach to the insurer only after the Underlying 
umbrella Insurers have paid . . . the full amount of their “Ultimate 
Net Loss” Liability as follows: 

$ ____ “Ultimate Net Loss” in respect of each occurrence but 

$ ____ in the aggregate for each annual period . . . separately in 
  respect of all damages with regard to damages as a 
  result of “Personal Injury” or “Property Damage” and 
  included in the “Products-completed Operations Hazard” 
  and separately in respect of all damages as a result of 
  “Personal Injury” or “Property Damage” other than those 
  included in the “Products-completed Operations Hazard” 
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VI. Coordinating a "Mixed" Program 

A. Problems 

1. Occurrence over claims made 

2. Claims made over occurrence 

B. Solutions 

1. Avoid 

2. If can not be avoided: 

a) Try to confine “claims made” policies to the upper layers 

b) If the umbrella is “claims made,” buy the highest limits you can in the 
underlying

c) Keep all policies in a layer identical when a quota share arrangement 
exists

d) Try to keep retro dates consistent through all layers 

e) Try to negotiate the guaranteed availability of a “Supplemental Extended 
Reporting Period” in the event of nonrenewal 

f) Put in writing for all parties 
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COMMERCIAL LIABILITY UMBRELLA 
CU 27 00 04 13 

THIS ENDORSEMENT CHANGES THE POLICY.  PLEASE READ IT CAREFULLY 

UNDERLYING CLAIMS MADE COVERAGE 
This endorsement modifies insurance provided under the following: 

COMMERCIAL LIABILITY UMBRELLA COVERAGE PART 

If any “underlying insurance” is written on a claims-made 
basis, the following applies to the insurance provided by 
this policy which is excess over that other underlying 
insurance:
A. Paragraphs 1.c.(2), 1.c.(3), 1.d, 1.e. and 1.f. of 

Section I – Coverage A – Bodily Injury And 
Property Damage Liability are replaced by the 
following:
1. Insuring Agreement 

c. This insurance applies to “bodily injury” and 
“property damage” only if: 
(2) The “bodily injury” or “property damage” 

did not occur before the Retroactive 
Date, if any, shown in the Declarations 
of the “underlying insurance” or after the 
end of the policy period; and 

(3) A claim for damages because of the 
“bodily injury” or “property damage” is 
first made against any insured, in 
accordance with Paragraph d. below, 
during the policy period or any Extended 
Reporting Period we provide under 
Extended Reporting Periods. 

d. A claim by a person or organization seeking 
damages will be deemed to have been 
made at the earlier of the following times: 
(1) When notice of such claim is received 

and recorded by any insured or by the 
“underlying insurer” or us if the limits of 
the “underlying insurance” have been 
used up, whichever comes first; or 

(2) When we make settlement in 
accordance with Paragraph 1.a. above, 
or settlement is made by the “underlying 
insurer” with our agreement. 

e. All claims for damages because of “bodily 
injury” to the same person, including 
damages claimed by any person or 
organization for care, loss of services, or 
death resulting at any time from the “bodily 
injury”, will be deemed to have been made 
at the time the first of those claims is made 
against any insured. 

f. All claims for damages because of “property 
damage” causing loss to the same person or 
organization will be deemed to have been 
made at the time the first of those claims is 
made against any insured. 

B. Paragraph 1.c. of Section I – Coverage B – 
Personal And Advertising Injury Liability is
replaced by the following: 
1. Insuring Agreement 

c. This insurance applies to “personal and 
advertising injury” caused by an offense 
arising out of your business, but only if: 
(1) The offense was committed in the 

“coverage territory”; 
(2) The offense was not committed before 

the Retroactive Date, if any, shown in 
the Declarations of the “underlying 
insurance” or after the end of the policy 
period; and 

(3) A claim for damages because of the 
“personal and advertising injury” is first 
made against any insured, in 
accordance with Paragraph d. below, 
during the policy period or any Extended 
Reporting Period we provide under 
Extended Reporting Periods. 

C. The following is added to Paragraph 1. of Section I 
– Coverage B – Personal and Advertising Injury 
Liability:
1. Insuring Agreement 

d. A claim made by a person or organization 
seeking damages will be deemed to have 
been made at the earlier of the following 
times: 
(1) When notice of such claim is received 

and recorded by any insured or by the 
“underlying insurer” or us if the limits of 
the “underlying insurance” have been 
used up, whichever comes first; or 
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(2) When we make settlement in 
accordance with Paragraph 1.a.
above or settlement is made by the 
“underlying insurer” with our 
agreement.

All claims for damages because of 
“personal and advertising injury” to the 
same person or organization as a result 
of an offense will be deemed to have 
been made at the time the first of those 
claims is made against any insured. 

D. Exclusion 2.a.(3) Material Published Prior To 
Policy Period, of Section I – Coverage B –
Personal And Advertising Injury Liability is 
replaced by the following: 
b. Material Published Prior To The Policy 

Period
“Personal and advertising injury” arising out 
of oral or written publication, in any manner, 
of material whose first publication took 
place before the Retroactive Date, if any, 
shown in the Declarations. 

E. The following section is added: 
Extended Reporting Periods 
1. With respect to any “underlying insurance” 

written on a claims-made basis, we will 
provide one or more Extended Reporting 
Periods, as described below, if: 
a. This Coverage Part is cancelled or not 

renewed; or 
b. “Underlying insurance” written on a 

claims-made basis is renewed or 
replaced with insurance that: 
(1) Has a Retroactive Date later than 

the date shown in the Declarations 
of the “underlying insurance”; or 

(2) Does not apply to “bodily injury”, 
“property damage” or “personal and 
advertising injury” on a claims-
made basis. 

2. Extended Reporting Periods do not extend 
the policy period or change the scope of 
coverage provided.  They apply to claims 
for:
a. “Bodily injury” or “property damage” that 

occurs before the end of the policy 
period but not before the Retroactive 
Date, if any, shown in the Declarations 
of the “underlying insurance; or 

b. “Personal and advertising injury” 
caused by an offense committed before 
the end of the policy period but not 
before the Retroactive Date, if any, 
shown in the Declarations of the 
“underlying insurance”. 

Once in effect, Extended Reporting Periods 
may not be cancelled. 

3. A Basic Extended Reporting Period is 
automatically provided without additional 
charge.  This period starts with the end of 
the policy period and lasts for: 
a. Five years with respect to claims 

because of “bodily injury” and “property 
damage” arising out of an “occurrence” 
reported to us, not later than 60 days 
after the end of the policy period, in 
accordance with the Duties In The 
Event Of Occurrence, Offense, Claim 
Or Suit Condition; 

b. Five years with respect to claims 
because of “personal and advertising 
injury” arising out of an offense reported 
to us, not later than 60 days after the 
end of the policy period, in accordance 
with the Duties In The Event Of 
Occurrence, Offense, Claim Or Suit 
Condition; and 

c. Sixty days with respect to claims arising 
from “occurrences” or offenses not 
previously reported to us. 

The Basic Extended Reporting Period does 
not apply to claims that are covered under 
any subsequent insurance you purchase, or 
that would be covered but for exhaustion of 
the amount of insurance applicable to such 
claims. 

4. The Basic Extended Reporting Period does 
not reinstate or increase the Limits of 
Insurance.

5. A supplemental Extended Reporting Period 
of unlimited duration is available, but only 
by an endorsement and for an extra charge.  
This supplemental period starts when the 
Basic Extended Reporting Period, set forth 
in Paragraph 3. above, ends. 
You must give us a written request for the 
endorsement within 60 days after the end of 
the policy period.  The Supplemental 
Extended Reporting Period will not go into 
effect unless you pay the additional 
premium promptly when due. 
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We will determine the additional premium in 
accordance with our rules and rates.  In 
doing so, we may take into account the 
following:
a. The exposures insured on a claims-

made basis; 
b. Previous types and amounts of 

insurance;
c. Limits of Insurance available under this 

Coverage Part for future payment of 
damages; and 

d. Other related factors. 
This endorsement shall set forth the terms, 
not inconsistent with this Section, applicable 
to the Supplemental Extended Reporting 
Period.

6. If the Supplemental Extended Reporting 
Period is in effect, we will provide a 
supplemental aggregate limit of insurance 
equal to the dollar amount of the Aggregate 
Limit shown in the Declarations in effect at 
the end of the policy period, but only for 
claims first received and recorded during 
the Supplemental Extended Reporting 
Period.

Limits of Insurance will be amended accordingly.  
The Personal And Advertising Injury Limit and the 
Each Occurrence Limit shown in the Declarations 
will then continue to apply. 
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 (2) To Business Income Coverage or to 
Extra Expense Coverage.  

 3. The special limit shown for each category, a.
through d., is the total limit for loss of or 
damage to all property in that category. The 
special limit applies to any one occurrence of 
theft, regardless of the types or number of 
articles that are lost or damaged in that 
occurrence. The special limits are (unless a 
higher limit is shown in the Declarations):  

 a. $2,500 for furs, fur garments and garments 
trimmed with fur.  

 b. $2,500 for jewelry, watches, watch 
movements, jewels, pearls, precious and 
semiprecious stones, bullion, gold, silver, 
platinum and other precious alloys or 
metals. This limit does not apply to jewelry 
and watches worth $100 or less per item.  

 c. $2,500 for patterns, dies, molds and forms.  
d. $250 for stamps, tickets, including lottery 

tickets held for sale, and letters of credit.  
These special limits are part of, not in addition 
to, the Limit of Insurance applicable to the 
Covered Property.  
This limitation, C.3., does not apply to 
Business Income Coverage or to Extra 
Expense Coverage.  

 4. We will not pay the cost to repair any defect to 
a system or appliance from which water, other 
liquid, powder or molten material escapes. But 
we will pay the cost to repair or replace 
damaged parts of fire-extinguishing equipment 
if the damage:  

 a. Results in discharge of any substance from 
an automatic fire protection system; or  

 b. Is directly caused by freezing.  
However, this limitation does not apply to 
Business Income Coverage or to Extra 
Expense Coverage.  

D. Additional Coverage – Collapse  
The coverage provided under this Additional 
Coverage, Collapse, applies only to an abrupt 
collapse as described and limited in D.1. through 
D.7.

 1. For the purpose of this Additional Coverage, 
Collapse, abrupt collapse means an abrupt 
falling down or caving in of a building or any 
part of a building with the result that the 
building or part of the building cannot be 
occupied for its intended purpose.  

2. We will pay for direct physical loss or damage 
to Covered Property, caused by abrupt 
collapse of a building or any part of a building 
that is insured under this Coverage Form or 
that contains Covered Property insured under 
this Coverage Form, if such collapse is caused 
by one or more of the following: 
a. Building decay that is hidden from view, 

unless the presence of such decay is 
known to an insured prior to collapse; 

b. Insect or vermin damage that is hidden 
from view, unless the presence of such 
damage is known to an insured prior to 
collapse; 

 c. Use of defective material or methods in 
construction, remodeling or renovation if the 
abrupt collapse occurs during the course of 
the construction, remodeling or renovation.  

d. Use of defective material or methods in 
construction, remodeling or renovation if the 
abrupt collapse occurs after the 
construction, remodeling or renovation is 
complete, but only if the collapse is caused 
in part by: 

 (1) A cause of loss listed in 2.a. or 2.b.;
 (2) One or more of the "specified causes of 

loss";
 (3) Breakage of building glass; 
 (4) Weight of people or personal property; 

or
 (5) Weight of rain that collects on a roof. 
 3. This Additional Coverage – Collapse does 

not apply to: 
 a. A building or any part of a building that is in 

danger of falling down or caving in; 
b. A part of a building that is standing, even if 

it has separated from another part of the 
building; or 

c. A building that is standing or any part of a 
building that is standing, even if it shows 
evidence of cracking, bulging, sagging, 
bending, leaning, settling, shrinkage or 
expansion. 

 4. With respect to the following property:  
 a. Outdoor radio or television antennas 

(including satellite dishes) and their lead-in 
wiring, masts or towers;  
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$452 $377 $440 $367 $435 $362 $427 $356
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$526 $438 $512 $427 $505 $421 $496 $414
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$267 $223 $260 $217 $257 $214 $252 $210

$294 $245 $286 $238 $282 $235 $277 $231

$518 $432 $505 $421 $498 $415 $489 $408

$716 $597 $698 $581 $688 $573 $676 $563

$536 $447 $522 $435 $515 $430 $506 $422

$286 $232 $278 $226 $275 $223 $270 $219

$565 $467 $551 $455 $544 $449 $534 $441

$857 $686 $835 $668 $824 $659 $809 $647

$368 $307 $358 $299 $353 $294 $347 $289

$535 $446 $521 $434 $514 $429 $505 $421

$139 $114 $135 $111 $133 $109 $131 $107

$65 $50 $64 $49 $63 $48 $62 $47

Atlanta Dallas Miami Orlando

RESIDENTIAL
Single Family Detached-Medium Quality

Apartment/Condominium-Mid Rise

COMMERCIAL / OFFICE
Single Story

Mid-Rise

High Rise

RETAIL
Neighborhood Strip Center

Regional Mall

HOSPITALITY / LODGING
Three-Star Hotel

Five-Star Hotel

WAREHOUSE / MANUFACTURING
Warehouse-Regional Distribution

Warehouse-Light Industrial

Manufacturing-Tech Laboratory

HEALTHCARE
Acute Care Facility

Medical Office Building

Specialty Clinic

PRIMARY & SECONDARY EDUCATION
Elementary School

Middle School

High School

HIGHER EDUCATION
Academic/Classroom

Laboratory

Administration

Dormitory

PUBLIC / COMMUNITY FACILITIES
Gov't Adminstrative Buildings

Museum/Performing Arts

Recreation/Gymnasium

Police Stations

PARKING STRUCTURES
Below Grade-Multi-Level

Abo e Grade M lti Le el

U.S. Costs per Square Foot of Gross Floor Area 2021





















































































•Bare Walls Concept

•All Inclusive / Single
Entity Concept

•“Original Spec” Concept
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I.  INTRODUCTION  
  

A.  OBJECTIVES  
  

1. Provide a basic introduction to the concepts of establishing a trust 
and the requirements for a trust.  

  
2. Discuss the Trustee’s Powers and Responsibilities and the 

assumed liabilities a trustee incurs for insurance purposes.  
  
3. Discuss Beneficiaries Insurable Interests and Creditors Rights and 

related insurance issues facing the trust.  
  
4. Trustee liabilities and insurance solutions.  
  
5. Trust liabilities and insurance solutions.  

  
B.  DESCRIPTION OF TRUSTS  

  
1. A trust is a fiduciary relationship concerning specific property – 

tangible and/or intangible.  
 

2. The trust is a form of a business organization allowed by state law 
which can include personal and business trusts. 

  
3. A trust is an estate planning tool and does not exist until funded by 

the transferred property – land, home, life insurance proceeds, 
stocks, bonds, etc.  

  
4. Trusts typically arise when someone (the trustee or settlor) 

transfers legal title to property to another (the trustee), with 
direction for the latter to hold and distribute these assets for the 
benefit of others (the beneficiaries).  

  
5. It is often stated that, while the trustee holds legal title to the trust 

ownership in tangible and intangible property the equitable title or 
beneficial interest of the transferred tangible or intangible property 
is owned by the beneficiaries.  
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6. Once an effective transfer of property has been made to the 
trustee, the trustor (original owner of the property) is no longer the 
owner of the assets.  

  
7. The trustee is obligated to adhere to the terms of the trust with 

respect to the preservation, enhancement, and distribution of the 
assets within the trust. 
  

8. When insuring a trust, the Trust Instrument and the Memorandum 
of Trust specifically detail the obligations and responsibilities of the 
trustee to the beneficiaries including the requirements to provide 
insurance for the assets of the trust and professional liability of the 
trustee in some instruments.  

 
9. There are three board categories of trusts: 

 
a. Express trusts – any trust created by the deliberate and 

voluntary actions of the trustor or settlor as evidence by a 
written document. 
 

b. Implied trusts – any trust not created by deliberate and 
voluntary action of a trustor or settlor but by operation of law. 

 
1) Resulting trust comes about because of a perceived 

or inferred intent of a property owner. The law 
assumes that the party is holding the property in trust 
for someone else. [Purchase money resulting trust, 
failed trust, and over endowed trust.] 
 

2) Constructive trust is a trust created by the courts of 
equity to right a wrong such as acquiring title to 
property unlawfully or unfairly. 

  
c. Special situation trusts are a catch-all used to include 

distinct types of trust situations. 
 
1) Spendthrift trust is a private trust in which the trustor 

or settlor specifies that the beneficiary’s interest in the 
trust may not be attached by creditors.  
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2) Short term trusts or Clifford Trusts are trusts that 
are created for a brief period to establish a child in 
business, provide annual charitable gifts for a period, 
to provide college tuition payments, etc. 

 
3) Totten trusts are bank accounts people open in their 

own names for someone else. They are not true 
trusts, because there is no trust purpose, no trustee, 
no immediate beneficiary, and the creator has total 
control over the funds. 

 
4) Marital deduction trusts are tax advantage trusts 

permitted to legally married couples in which any 
property left to the surviving-spouse may pass tax 
free as a marital deduction. 

 
5) Life insurance trusts specify that the beneficiary to 

the life insurance benefits is the trust that is already in 
existence created by separate legal documents. [Pour 
Over Trust] 

  
10. The law of trust has developed its own terminology that is critical to 

understanding insurance exposures.  
  

a. Settlor or Trustor – The party who creates the trust.  
  
b. Trustee – The party to whom the settlor/trustor transfers the 

trust property. The trustee holds legal title to the trust 
property and manages the property for the duration of the 
trust.  

  
c. Beneficiaries – The parties who hold equitable interests in 

the trust usually in a divided or bifurcated methodology 
stated in the trust. The parties to whom the trustee owes a 
fiduciary duty.  

  
d. Declaration of Trust – If the settlor/trustor is also the 

trustee, the expression of the intent to create the trust, along 
with the terms of the trust, is called a declaration of trust. It 
must be in writing if real property is part of the trust.  
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e. Deed of Trust – If someone other than the settlor/trustor is 
the trustee, the expression of the intent to create the trust, 
along with the terms of the trust, is called a deed of trust. It 
can be written or oral and it only involves private property.  

  
f. Res/Corpus – The trust property is often referred to as the 

trust res, or trust corpus, or just trust property. 
  

g. Inter Vivos Trust – If the trust is created while the 
settlor/trustor is alive, it is an inter vivos trust. A trust is 
created when it is funded and that means when property is 
transferred to the trust/trustee.  
 

h. Revocable Trust – The settlor or trustor retains the power to 
revoke the trust.  

  
i. Trusts Arising by Operation of Law – These are either 

money trusts for insurance proceeds or failed property 
transfers to the trust. These are for minors requiring 
guardianship or for incompetent persons.  

  
j. Testamentary Trust – If the trust is created when the 

settlor/trustor dies, wither in the settlor’s/trustor’s will or 
funded via the settlor’s/trustor’s will, it is called a 
testamentary trust. 

 
C.  ELEMENTS NECESSARY FOR A TRUST TO EXIST 

  
1. Trust Intent:   

  
a. The trustor must manifest, via words or conduct, a present 

intention to create a trust relationship.  
  
b. The trustor’s intention is determined from the language 

utilized, his or her relationship with the parties involved, and 
any other appropriate circumstances.  

  
2. Trust Property:  

  
a. A trust cannot exist without property which is the subject of 

the trust relationship.   
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b. The trustor must be capable of conveying to the trustee the 
property which is to serve as the assets of the trust.  

  
c. Property can be both tangible and intangible property that 

has a value and it must be specifically described and 
capable of being identified.  

  
d. Property interests which can be added to a trust include:  
  

1) Vested possessory interests in property.  
  

2) Contingent, non-possessory, or future interests.  
  
3) Contract rights including patent, copyright, trademark, 

trade dress, trade secrets, etc. (Intellectual  
Property Rights); and  

  
4) Equitable interests in another trust.  
  

e. The trustor can make a transfer of assets while alive.  
  
f. The trustor can declare himself or herself the trustee over 

particular or named tangible or intangible property.  
  
g. The trustor can, in a valid will, direct the executor of the 

estate to distribute property to the trustee (testamentary 
trust).  

  
h. A trustor can enter into an enforceable contract with another 

person who thereby becomes obligated to transfer the 
property to a trustee for the purposes of establishing a trust.  

  
3. Beneficiaries:  
  

a. Except with respect to charitable trusts, a trust must have 
identifiable beneficiaries, whose interests will vest or fail 
within a period of time which is not a violation of the Rule 
Against Perpetuities in every state’s law. Sometimes called 
the Statute of Uses – which declares that no use was laid 
unless it imposed active duties upon the trustee.  
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RULE AGAINST PERPETUITITES [COMMON LAW RULE] 
 
Beneficial interest in a trust (including class gifts) which are in violation of the general 
rule that “no interest is good unless it must vest, if at all, not later than twenty-
one years after some life in being at the creation of the interest” will be void. 
 
While the rule is directed toward remoteness of vesting, its ultimate purpose is to 
prevent the clogging of titles beyond reasonable limits in time by contingent interests 
and to keep the assets freely alienable in the marketplace. Allows for turnover of 
assets. 
 
The Common-Law Rule can be overridden by “Wait and See” State Statutes, “Cy 
Pres” State Statute. “Patch Up” State Statutes, and “Alternative Perpetuities Periods” 
State Statutes. 

 
b. Any natural or artificial person (yet to be born) may be a 

beneficiary if he or she can legally own property. However, 
limiting the trust disbursement to age 21 is allowed but 
beyond age 21 may violate the rule or perpetuities.  

  
c. A minor or legally incompetent person may be a beneficiary 

and will need the assignment of a guardian.  
  
d. Non-charitable associations can be a beneficiary but the 

“Rule Against Perpetuities” will apply and the support cannot 
be indefinitely.  

  
e. A class of beneficiaries may be designated in the trust.  
  

1) Presently ascertainable beneficiaries - spouse, 
children, niece, nephew, etc.  

  
2) Ascertainable at a future time – grandchildren, great 

grandchildren, etc. However, by listing by class and 
not by name the rule of perpetuities may be violated.  

  
3) Trustee is usually tasked in the trust to make the 

determination of those that qualify under the class 
rules written into the trust.  
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4) The salvage doctrines may apply to limit the common 
law problems created by the rule of perpetuities.  

  
4. Trustee:  
  

a. The trustee has responsibility for the legal title to and the 
management of the trust’s property.  

  
b. A trustee must have the mental capacity to administer the 

trust.  
  
c. The trustee must accept the responsibility.  
  
d. If no trustee is designated, or if he or she is (1) incompetent, 

(2) fails to survive the trustor, or (3) fails to qualify, the courts 
will ordinarily appoint a new trustee.  

  
e. Co-trustees are allowed but specific rules will apply if one 

dies and that depends upon each state statute.  
  

5. Valid Trust Purpose:   
 
a.  Trusts can be created for any purpose except for one which 

is:  
  

1) Trusts based upon Illegal Agreement will be 
unenforceable. 
 

2) Trusts in restraint of marriage will be unenforceable. 
 

3) Trusts to induce religious conversion are 
unenforceable. 

 
4) Trusts the exclude beneficiaries who have contact 

with certain or specific family members are 
unenforceable.  

  
5) Trusts used to defraud creditors are unenforceable.  
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6) Trusts that are contrary to public policy are 
unenforceable.  

  
b. The trust serves the trustor’s intent if it is not one of the 

above limitations.  
  
c. It is a flexible legal instrument. 

 
d. There are five major categories of restrictions placed on the 

creation of a valid enforceable trust. 
 

1) The trust must be active, imposing active duties upon 
the trustee.  
 

2) The trust cannot violate the Rule Against Perpetuities 
by existing for an unreasonably long time.  

 
3) The trustor or settlor can specify investments for the 

trustee that my involve reference to legal list for 
safety’s sake, 

 
4) All trustees and beneficiaries cannot be the same 

person(s). 
 

5) The purpose for which the trust was created cannot 
be illegal or contrary to public policy.  

  
e. Typical Trusts can include: 

 
1) Inter Vivos Trust 

 
2) Testamentary Trust  

 
3) Trusts Arising from Contract 

 
4) Totten Trusts  

 
5) Charitable Trusts  

 
6) Trusts arising by operation of law. 
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II.  THE TRUSTEE’S POWERS AND RESPONSIBILITIES 
  
A.  SOURCES OF TRUSTEE’S POWER 

  
1. The trust instrument either expressly or by implication provides 

trustee’s power.  
  
2. The Trustee’s general powers can be granted by statute or can be 

implied by the laws of the state as necessary or appropriate to 
accomplish the trust’s purpose.  

  
3. If the trust instrument is unclear as to whether a contemplated 

action is permitted by the trustee, clarifying instructions may be 
obtained from a proper court. Failure to garner clarification can 
create liability for the trustee.  

  
4. A trustee has the power to:  
  

a. Make improvements to trust property.  
  
b. Sell or lease trust assets; and  
  
c. Incur reasonable expenses which are necessary to maintain 

trust property.  
  

5. A trustee has no implied power for the following:  
  

a. Mortgage or otherwise encumber trust property; or   
  

b. Invade trust principal for a beneficiary who has merely the 
right to receive income from the trust.  

  
6. The Trustee’s exercise of discretion is ordinarily reviewed under an 

objective standard of care and the trustee must act reasonably 
under the circumstances. [Ordinary Negligence]  

  
B.  TRUSTEE’S DUTY OF LOYALTY 
  

1. A trustee owes a duty of utmost good faith and loyalty to the 
beneficiaries in carrying out his or her obligations under the trust.   
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2. The trustee must not delegate the performance of the trust duties. 
As a fiduciary, the trustee is required to act personally for the 
benefit of the trust and the beneficiaries.  
 

3. A trustee is prohibited from “self-dealing,” in any manner even if it is 
done in good faith with trust assets.  

 
a. Cannot purchase assets from or sell assets to the trust.  

  
b. Cannot borrow money from or loan money to the trust.  

   
4. A trustee is precluded from obtaining “any personal benefit” other 

than the agreed upon statutory fees because of his or her position.  
  
a. Please note that trustees that are insurance agents, 

stockbrokers, or real estate agents have been precluded 
from receiving their usual commissions for any services 
involving trust property by state statutes. [Know the Law]  

  
b. Certain extra-legal fees by an attorney approved by the court 

may be paid if the trustee is an attorney.  
  

5. The trustee is not absolutely prohibited from entering transactions 
with the beneficiaries of the trust that they are administering. 
REMEMBER THAT THE TRUSTEE HAS A FIDUCIARY 
RELATIONSHIP WITH THE BENEFICIARIES AND MUST 
DISCLOSE ALL PERTINENT FACTS CONCERNING SUCH 
TRANSACTIONS TO THE OTHER BENEFICIARIES.  

  
6. The trustee cannot obtain any personal benefit from a third party 

with respect to dealings involving the trust estate.  
  
7. The trustee is precluded from permitting himself or herself to be in 

an apparent conflict of interest with respect to the trust and third 
parties. Therefore, a corporate or bank trustee should not purchase 
its own shares or deposit trust funds into an account at its 
institution.  

  
8. Individual trustees are expected to segregate trust assets from his 

or her own assets and earmark or otherwise identify trust property.  
  



 

© SNOASPEN INSURANCE GROUP, INC., 2015 2023 PG. 12 

INSURING TRUSTS – PROTECTING YOUR CLIENT’S WISHES

9. Corporate trust fiduciaries are permitted by statute to utilize pooled 
or common trust funds for various trusts to make diversified and 
desirable investments for the trust. 
 

10. The trustee is required to maintain accurate records and accounts 
of his or her management of the assets and these accounts must 
be provided to the beneficiaries. 

 
11. The trustee is required to take possession of the trust property and 

to make it profitable. [It is considered a breach of fiduciary 
obligations if the trustee does not make the trust assets profitable.] 

 
12. The trustee must see that all debts of the trust are paid, such as the 

mortgage, property taxes, etc.  
  

C.  AFFIRMATIVE DUTIES WITH RESPECT TO TRUST ASSETS  
  
1. The trustee’s actions are examined under an objective standard of 

care, and it depends upon whether operating as an individual 
trustee or as professional trustee. 
   
a. The individual trustee must exercise that degree of care, 

skill, and prudence with respect to trust assets as would a 
reasonable prudent businessperson with respect to his or 
her own affairs and property.  

  
b. The professional trustee (bank or trust company) that 

possesses superior business expertise is held to a higher 
standard of care. They are held to the care, skill, and 
prudence of an individual or entity possessing those 
capabilities.  

  
2. The trustee has a duty to collect and preserve trust assets.  

  
3. The trustee has a duty to make a trust property productive. Land 

should be leased, private property utilized, and intellectual property 
licensed.  

  
a. Prudent investor rules will apply to the trustee.  
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b. There will be permissible investments that the trustee must 
follow whether in the trust agreement or by state statute. 
[Government and highly rated corporate bonds; first trust 
deed mortgages; blue chip common and preferred stocks]   

  
4. The trustee has a duty to maintain a clear and accurate accounting 

with respect to all transactions which he or she enters on behalf of 
the trust.  
 

5. The trustee has a duty to maintain a clear and accurate accounting 
with respect to all transactions which he or she enters on behalf of 
the trust.  

  
6. A trustee cannot transfer its duties or delegate its duties that are 

discretionary or decisional in nature concerning trust assets.  
  

D. TRUSTEE’S LIABILITY 
  

1. Remember that a trustee stands in fiduciary relationship with 
respect to the beneficiaries of the trust.  
  

2. When duties owed to the beneficiaries are breached, any questions 
of liability are typically resolved against the trustee.  

  
3. Breach of the Duty of Loyalty:  

  
a. The trustee uses trust funds for personal purposes.  

  
b. Use of comingled funds for personal use.  

  
c. When property is removed from the trust and it has 

dissipated or can no longer be identified, the trustee is liable 
for its value and any interest which could have been earned 
on those funds.  

  
d. There is a possibility of punitive damages.  

  
e. Can be a basis for removal of the trustee.  

  
4. Breach of investment duties  
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a. Improper investments  
  

b. Failure to take reasonable steps to make trust assets 
productive.  

  
5. Liability of successor trustee for breach of former trustees’ duties, 

therefore there is a duty to audit prior to accepting responsibilities 
as a trustee.  
  

6. Improper transfer of trust assets to a non-bona fide purchaser.  
  

7. Tort Liability or personal liability while performing tort duties to third 
parties.  

  
a. Ordinary negligence – Duty, Breach, Damages, Actual or 

Proximate Cause  
  

b. Strict liability  
  

c. Liability for contingent liability or vicarious liability created by 
respondent superior principles. 
   

8. Contractual Liability   
  

a. The trustee has an implied right to reimbursement and 
indemnification against the trust where the contract was for 
the benefit of the trust and within the trustee’s authority.  
  

b. All creditors must go directly against the trust but there may 
be an action if the trustee exceeds authority in contracting 
with creditors.  

  
III.  TRUSTEE LIABILITIES AND INSURANCE COVERAGES  
  

A. Trustee Operations Insurance Program  
 
1. Trustees may need Building and Business personal property and 

business personal property of others coverage for operations 
outside of insuring the trust property. 
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2. Trustees may need Business Income and Extra Expense coverage 
for operations. 
 

3. Trustees may need separate crime insurance including employee 
theft coverage and social engineering coverage. 

 
4. Trustees may need EDP coverage, Equipment Breakdown 

Coverage, and Inland Marine coverage for equipment and 
installation floaters if construction and repair work is provided to 
trust property.  

 
5. Trustees may need Workers Compensation Coverage, Employment 

Practices Liability Coverage, Fiduciary Liability Coverage for ERISA 
exposures for employees.  

 
6. Trustees may need business auto coverage. 

 
7. Trustees may need excess or umbrella coverage. 

 
B. Commercial General Liability (“CGL”) Policy does not 

cover Trustee Fiduciary Liability but can be endorsed to 
provide some Fiduciary Coverage for specific Operations.  

  
1. General Exclusions and mandatory endorsements impact ERISA 

Fiduciary Liability. 
 

e. Employer's Liability 

"Bodily injury" to: 

(1) An "employee" of the insured arising out of and in the course of: 

(a) Employment by the insured; or 

(b) Performing duties related to the conduct of the insured's business; or 

(2) The spouse, child, parent, brother, or sister of that "employee" as a 
consequence of Paragraph (1) above. 

This exclusion applies whether the insured may be liable as an employer or in any 
other capacity and to any obligation to share damages with or repay someone 
else who must pay damages because of the injury. 
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This exclusion does not apply to liability assumed by the insured under an 
"insured contract". 

© Insurance Services Office, Inc., 2012 
 

 
2. CG 21 47 EMPLOYMENT-RELATED PRACTICES EXCLUSION 

 
a. Many claims arising out of employment practices would 

seem not to fall within the scope of CGL coverage in the first 
place and this also impact the fiduciary duties of the trustee 
concerning Trustee employees and Commercial or Business 
Trust employees as well.  
 

b. Discrimination in hiring or promotion, for example, typically 
produces neither "bodily injury," "property damage," nor 
"personal and advertising injury" as those terms are defined 
in the CGL policy.  

 
c. Damages awarded when such claims are successful usually 

represent lost wages or lost potential wages—a form of 
economic loss not contemplated by general liability 
insurance.  

 
d. Moreover, where an employment practice does produce 

bodily injury (physical manifestation of emotional stress, for 
example), such claims commonly fall within the workers 
compensation system and therefore within the CGL workers 
compensation exclusion. 

 
e. But employment-related claims and particularly those 

alleging wrongful termination have triggered coverage 
disputes under general liability policies with increasing 
frequency in recent years.  

 
f. One reason is that, in cases of fired employees, the 

exclusive remedy of workers compensation obviously no 
longer applies, because the claimant is no longer the 
insured's employee.  
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g. Moreover, wrongful termination claims often involve
allegations that can be framed in terms of personal and
advertising injury offenses.

h. For example, companies that have given unflattering
references to prospective employers of a terminated
employee can find themselves facing libel or slander suits,
offenses that are specifically covered by CGL insurance.

i. The circumstances of an employment termination itself can
produce claims of the same kind if those circumstances are
unpleasant and heated enough.

j. Claims of these kinds have been paid under CGL policies,
even though it has long been the position of insurers that
employment-related liability is not an appropriate subject of
general liability insurance.

k. The employment-related practices exclusion is seen by
insurers as a way of restoring coverage to its proper scope.

CG 21 47  Employment – Related Practices ENDORSEMENT Excludes 
Coverage For Both Coverage A and Coverage B  

This endorsement modifies insurance provided under the following: 

COMMERCIAL GENERAL LIABILITY COVERAGE PART 

A. The following exclusion is added to Paragraph 2., Exclusions of Section I –
Coverage A – Bodily Injury And Property Damage Liability:

This insurance does not apply to: 

"Bodily injury" to: 

(1) A person arising out of any:

(a) Refusal to employ that person;

(b) Termination of that person's employment; or

(c) Employment-related practices, policies, acts, or omissions, such as
coercion, demotion, evaluation, reassignment, discipline, defamation,SAMPLEE
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harassment, humiliation, discrimination, or malicious prosecution 
directed at that person; or 

(2) The spouse, child, parent, brother, or sister of that person as a consequence 
of "bodily injury" to that person at whom any of the employment-related 
practices described in Paragraphs (a), (b), or (c) above is directed. 

This exclusion applies: 

(1) Whether the injury-causing event described in Paragraphs (a), 
(b) or (c) above occurs before employment, during employment or after 
employment of that person; 

(2) Whether the insured may be liable as an employer or in any other capacity; 
and 

(3) To any obligation to share damages with or repay someone else who must 
pay damages because of the injury. 

B. The following exclusion is added to Paragraph 2., Exclusions of Section I – 
Coverage B – Personal And Advertising Injury Liability:

This insurance does not apply to: 

"Personal and advertising injury" to: 

(1) A person arising out of any: 

(a) Refusal to employ that person; 

(b) Termination of that person's employment; or 

(c) Employment-related practices, policies, acts, or omissions, such as 
coercion, demotion, evaluation, reassignment, discipline, defamation, 
harassment, humiliation, discrimination, or malicious prosecution 
directed at that person; or 

(2) The spouse, child, parent, brother, or sister of that person as a consequence 
of "personal and advertising injury" to that person at whom any of the 
employment-related practices described in Paragraphs (a), (b), or (c) above 
is directed. 

This exclusion applies: 

(1) Whether the injury-causing event described in Paragraphs (a), 
(b) or (c) above occurs before employment, during employment or after 
employment of that person; 
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(2) Whether the insured may be liable as an employer or in any other capacity;
and

(3) To any obligation to share damages with or repay someone else who must
pay damages because of the injury.

© ISO Properties, Inc., 2006

3. Remember that a Trust can be a named insured on the CGL, and
the trustee is an automatic insured, but the beneficiaries are not
automatically covered for bodily injury, property damage, personal
injury, and advertising liability.

SECTION II—WHO IS AN INSURED

1. If you are designated in the Declarations as:

a. An individual, you and your spouse are insureds, but only with respect to
the conduct of a business of which you are the sole owner.

b. A partnership or joint venture, you are an insured. Your members, your
partners, and their spouses are also insureds, but only with respect to the
conduct of your business.

c. A limited liability company, you are an insured. Your members are also
insureds, but only with respect to the conduct of your business. Your
managers are insureds, but only with respect to their duties as your
managers.

d. An organization other than a partnership, joint venture, or limited liability
company, you are an insured. Your "executive officers" and directors are
insureds, but only with respect to their duties as your officers or directors.
Your stockholders are also insureds, but only with respect to their liability
as stockholders.

e. A trust, you are an insured. Your trustees are also insureds, but only
with respect to their duties as trustees.

© Insurance Services Office, Inc., 2012 CG 00 01 04 13

4. Additional Insured – Executors, Administrators, Trustees or
Beneficiaries CG 20 23 12 19 should be added to the CGL.
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A. Section II – Who Is An Insured is amended to include as an additional insured any
executor, administrator, trustee, or beneficiary of your estate or living trust while acting
within the scope of their duties as such. However:

1. The insurance afforded to such additional insured only applies to the extent
permitted by law; and

2. If coverage provided to the additional insured is required by a contract or
agreement, the insurance afforded to such additional insured will not be broader
than that which you are required by the contract or agreement to provide for such
additional insured.

B. With respect to the insurance afforded to these additional insureds, the following is
added to Section III – Limits Of Insurance:

If coverage provided to the additional insured is required by a contract or agreement,
the most we will pay on behalf of the additional insured is the amount of insurance:

1. Required by the contract or agreement; or

2. Available under the applicable limits of insurance; whichever is less. This
endorsement shall not increase the applicable limits of insurance.

© Insurance Services Office, Inc., 2018 

5. Some carriers may use their own endorsement that can be added
to provide bodily injury, property damage, and some personal injury
coverage for a fiduciary.

6. These endorsements do not act as a replacement for Fiduciary
Liability or Professional Liability Coverage because it does not offer
any protection to the insured for the mismanagement of Trust
Property.

C. Specific Endorsements That Can Be Added to the CGL
Coverage Form

1. Fiduciaries – Fiduciary Interest Endorsement CG 24 11

a. When an entity operates in a Professional Fiduciary
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Capacity and has its own Commercial General Liability 
Policy, this endorsement will provide protection for liability 
arising out of Fiduciary Activities.  

b. The fiduciary liability exposure itself – the professional
liability for loss in connection with the management of the
trust – is not the subject of general liability insurance.

c. Bodily injury, property damage, and personal and advertising
injury arising out of the ownership, maintenance, or use of
the trust property including all related operations are
covered.

This endorsement modifies insurance provided under the following: 

COMMERCIAL GENERAL LIABILITY COVERAGE PART 

This insurance applies to "bodily injury", "property damage", "personal and 
advertising injury" or medical payments arising out of the ownership, maintenance, or 
use, including all related operations, of property in any trust, guardianship, or estate 
for which you are acting in a fiduciary or representative capacity, subject to the 
following additional provisions: 

A. Section II – Who Is An Insured is amended to include as an insured each of the
following to the extent set forth below:
1. Any co-fiduciary or co-representative of yours with respect to acts or omissions

as such;
2. Any person or organization legally responsible with respect to your acts or

omissions in a fiduciary or representative capacity; and
3. Any beneficiary, devisee, legatee, ward, heir or distributee of the trust,

guardianship or estate, and any co-owner or life tenant of the property, with
respect to acts or omissions as such.

However, the insurance, as afforded to any person or organization described in 
Paragraphs 1., 2. or 3. above, or to any person or organization while acting as 
your real estate manager, does not apply: 

a. To any "executive officer" or "employee" with respect to "bodily injury" to
another "executive officer" or "employee" of the same employer or while
performing his or her duties related to the conduct of your business;
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b. With respect to property or operations you designate in a written notice
stating that this insurance is not required for such property or operations.
The written notice must be given to us within 30 days after your knowledge
of commencement of a fiduciary or representative relationship.

B. This insurance does not apply to "bodily injury" or "property damage" which
occurs, or "personal and advertising injury" arising out of an offense which began,
before you first had the right or duty to act in a fiduciary or representative capacity
with respect to the pertinent property in such trust, guardianship, or estate.

C. Property in any trust, guardianship, or estate for which you are acting in a fiduciary
or representative capacity will be deemed to be property owned by you.

D. Exclusion j. (2) of Section I – Coverage A – Bodily Injury And Property
Damage Liability is replaced by the following:

This insurance does not apply to:

j. "Property damage" to:

(2) Premises you or the person or organization you succeed or represent, have
sold, given away or abandoned, if the "property damage" arises out of any
part of those premises;

E. Exclusion l. of Section I – Coverage A – Bodily Injury And Property Damage
Liability is replaced by the following:

This insurance does not apply to:

l. "Property damage" to "your work" or work performed by or on behalf of the
person or organization succeeded or represented by you and arising out of it or
any part of it and included in the "products-completed operations hazard".

This exclusion does not apply if the damaged work or the work out of which the
damage arises was performed on your behalf, or on behalf of the person or
organization succeeded or represented by you, by a subcontractor.

F. The following is added to Paragraph 8. Transfer Of Rights Of Recovery Against
Others To Us of Section IV – Conditions:
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This condition does not entitle us to the right to exoneration or reimbursement 
from property with respect to which you have a fiduciary relationship. 

G. The definition of "your product" in the Definitions Section is replaced by the
following:

"Your product"
a. Means:

(1) Any goods or products, other than real property, manufactured, sold,
handled, distributed or disposed of by:

(a) You;

(b) Others trading under your name; or

(c) The person or organization you succeed or represent; or

(d) A person or organization whose business or assets you have acquired;
and

(2) Containers (other than vehicles), materials, parts or equipment furnished in
connection with such goods or products.

b. Includes:

(1) Warranties or representations made at any time with respect to the fitness,
quality, durability, performance, or use of "your product"; and

(2) The providing of or failure to provide warnings or instructions.

c. Does not include vending machines or other property rented to or located for
the use of others but not sold.

© ISO Properties, Inc., 2003

2. Exclusion Fiduciary or Representative Liability of Financial
Institutions CG 22 38
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a. This endorsement is added if a bank or other financial
institution to exclude coverage under its Commercial
General Liability form relating to property for which it is
acting as a Fiduciary.

b. The endorsement’s purpose is to exclude the fiduciary's
vicarious liability that might arise out of the entity's capacity
as a fiduciary.

c. A trustee with responsibility for managing real property such
as a home, a ranch, or a farm or even a business enterprise
may sometimes be held vicariously liable for bodily injury or
property damage incurred on that property or caused by the
business's operations.

This endorsement modifies insurance provided under the following: 

COMMERCIAL GENERAL LIABILITY COVERAGE PART 

A. The following exclusion is added to Paragraph 2., Exclusions of Section I—
Coverage A—Bodily Injury And Property Damage Liability:

This insurance does not apply to "bodily injury" or "property damage" arising out of 
the ownership, maintenance, or use, including all related operations, of property for 
which you are acting in a fiduciary or representative capacity. 

B. The following exclusion is added to Paragraph 2., Exclusions of Section I—
Coverage B—Personal And Advertising Injury Liability:

This insurance does not apply to "personal and advertising injury" arising out of the 
ownership, maintenance, or use, including all related operations, of property for 
which you are acting in a fiduciary or representative capacity. 

Copyright, Insurance Services Office, Inc., 1997 

3. Financial Institutions (Reporting Provision and Limitation to
Fiduciary or Representative Interest) CG 24 05

a. Banks and other financial institutions that regularly act as a
fiduciary will use this endorsement.

b. It is appropriate for use on a CGL policy purchased by the
trust department of a financial institution to protect the trusts
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and the financial institution from liability suits arising from 
property owned by the trusts.  

c. It requires the financial institution to make monthly reports of
property acquisitions and divestitures and to provide an
immediate notice of the start of any fiduciary relationship in
which the insured assumes active management of a 
business. 

This endorsement modifies insurance provided under the following: 

COMMERCIAL GENERAL LIABILITY COVERAGE PART 

The coverage provided under Section I – Coverages applies only with respect to 
"bodily injury", "property damage", "personal and advertising injury" or medical 
payments arising out of the ownership, maintenance, or use, including all related 
operations, of property in any trust, guardianship or estate for which you are acting in 
a fiduciary or representative capacity and is subject to the following additional 
provisions: 

A. Section II – Who Is An Insured is amended to include as an insured each of the
following to the extent set forth below:

1. Any co-fiduciary or co-representative of yours with respect to acts or omissions
as such;

2. Any person or organization legally responsible with respect to your acts or
omissions in a fiduciary or representative capacity; and

3. Any beneficiary, devisee, legatee, ward, heir or distributee of the trust,
guardianship or estate, and any co-owner or life tenant of the property, with
respect to acts or omissions as such.

However, the insurance, as afforded to any person or organization described in
Paragraphs 1., 2. or 3. above, or to any person or organization while acting as
your real estate manager, does not apply:

a. To any "executive officer" or "employee" with respect to "bodily injury" to
another "executive officer" or "employee" of the same employer or while
performing his or her duties related to the conduct of your business;

b. With respect to property or operations you designate in a written notice
stating that this insurance is not required for such property or operations.
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The written notice must be given to us within 30 days after your knowledge 
of commencement of a fiduciary or representative relationship. 

B.  This insurance does not apply to "bodily injury" or "property damage" which 
occurs, or "personal and advertising injury" arising out of an offense which began, 
before you first had the right or duty to act in a fiduciary or representative 
capacity with respect to the pertinent property in such trust, guardianship, or 
estate. 

C. Property in any trust, guardianship, or estate for which you are acting in a fiduciary 
or representative capacity will be deemed to be property owned by you. 

D. Exclusion j. (2) of Section I – Coverage A – Bodily Injury And Property 
Damage Liability is replaced by the following: 

This insurance does not apply to: 

j. "Property damage" to: 

(2) Premises you or the person or organization you succeed or represent, have 
sold, given away or abandoned, if the "property damage" arises out of any 
part of those premises; 

E. Exclusion l. of Section I – Coverage A – Bodily Injury And Property Damage 
Liability is replaced by the following: 

This insurance does not apply to: 

l.  "Property damage" to "your work" or work performed by or on behalf of the 
person or organization succeeded or represented by you and arising out of it or 
any part of it and included in the "products-completed operations hazard". 

This exclusion does not apply if the damaged work or the work out of which the 
damage arises was performed on your behalf, or on behalf of the person or 
organization succeeded or represented by you, by a subcontractor. 

F. The following is added to Paragraph 8. Transfer Of Rights Of Recovery Against 
Others To Us of Section IV – Conditions:

This condition does not entitle us to the right to exoneration or reimbursement 
from property with respect to which you have a fiduciary relationship. 

G. The definition of "your product" in the Definitions Section is replaced by the 
following: 

"Your product" 
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a. Means:

(1) Any goods or products, other than real property, manufactured, sold,
handled, distributed or disposed of by:

(a) You;

(b) Others trading under your name; or

(c) The person or organization you succeed or represent; or

(d) A person or organization whose business or assets you have
acquired; and

(2) Containers (other than vehicles), materials, parts or equipment furnished
in connection with such goods or products.

b. Includes:

(1) Warranties or representations made at any time with respect to the
fitness, quality, durability, performance, or use of "your product"; and

(2) The providing of or failure to provide warnings or instructions.

c. Does not include vending machines or other property rented to or located for
the use of others but not sold.

H. With respect to this insurance, you are to:

1. Report in writing to us, on the 60th day following inception of this Coverage Part
and every 60 days thereafter, properties in which you have acquired,
relinquished, or terminated a fiduciary or representative interest, including the
date of acquisition, relinquishment, or termination; and

2. Notify us immediately at the start of any fiduciary, management, or
representative relationship in which you assume active management or control
of any commercial enterprise.

We may use this information for premium computation, but your failure to notify us 
will not invalidate this insurance. 

© ISO Properties, Inc., 2003 

4. Fiduciary Liability of Banks CA 99 13

a. Banks acting regularly in a Fiduciary capacity have an
endorsement that also attached to their Business Auto Policy.
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b. Provided bodily injury and property damage coverage as per
the terms and conditions of the Business Auto Policy.

This endorsement modifies insurance provided under the following: 

BUSINESS AUTO COVERAGE FORM 

With respect to coverage provided by this endorsement, the provisions of the 
Coverage Form apply unless modified by the endorsement. 

This policy is changed as follows: 

A. Changes In Covered Autos Liability Coverage

1. The following exclusion is added:

This insurance does not apply to:

Liability of the "insured" as fiduciary arising from "bodily injury" or "property
damage" that occurred before you first had the right or duty to act in a fiduciary
capacity in which the "insured" is liable.

2. The following is added to Who Is An Insured:

Any "employee" of yours is an "insured" for any covered "auto" not owned by
you, by such "employee" or by any members of his or her household but only
while the covered "auto" is used in your business.

B. Changes In Conditions

The Transfer Of Rights Of Recovery Against Others To Us Condition does not
apply to the "insured's" right of exoneration or reimbursement from property for
which the "insured" is a fiduciary.

© Insurance Services Office, Inc., 2011 

D. Trustees Professional Liability Insurance

1. A trustee’s duties are much more than a “miscellaneous
profession.”

2. Trustees are sophisticated professionals with specific legal
exposures inherent to their business and their errors and omissions
policy should reflect just that.
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3. Trustees Professional Liability protects trustees handling a variety 
of trusts:  

  
a. Living trusts 
 
b. Beneficiary trusts  
  
c. Family trusts  
  
d. Testamentary trusts  
  
e. Liquidating trusts   
  
f. Charitable trusts   
  
g. Special needs trusts  
  
h. Pooled trusts   
  
i. Estate guardianship agreements   
  
j. Conservatorship agreements  
  

4. The following are common examples of claims made against 
trustees and support need for coverage. 
  
a. Investment decisions – even good investments are subject 

to criticism.  
 
1) A trustee conservatively purchased securities that 

held their value while yielding particularly good 
dividends, thus producing income for the trust and the 
trust’s income beneficiaries.  
 

2) The residual beneficiaries (the trustee’s 
stepdaughters) nonetheless complained.  

 
3) They alleged the trustee had invested for income, 

benefiting the then-current income beneficiaries, 
when he should have invested for growth or 
appreciation, to benefit them.  
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4) The trustee is now defending a $12 million claim, at
his own expense, because the assets of the trust had
been fully distributed to the residual beneficiaries
before their claims were made.

b. Accounting objections – winning can be expensive.

1) A trustee managed a trust holding commercial real
estate, generating high income and appreciation,
even in the current market, but the trustee was sued
by a beneficiary asserting numerous objections to the
trustee’s accounting.

2) The beneficiary contended, for example, that the
bookkeeping summaries were too hard to understand,
and not in accord with Generally Accepted Accounting
Principles (GAAP) and hired an expert to support his
request for $4 million in damages.

3) All the complaints (claims) were denied by the court,
but not before the trustee incurred $315,000 to defend
himself.

4) The beneficiary now asserts the trustee should pay
these fees from his own pocket.

c. Negligent delegation – trustees get blamed for falling
markets

1) The decedent spent a lifetime building a successful
enterprise of interrelated distribution companies, but
by the time he died (of suicide), his affairs were in
disarray, the value of his business was declining, due
to unavoidable industry changes, and insider theft had
run rampant.

2) The trustee moved quickly to contain the damage,
restore profitability, and maximize the value of several
properties.
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3) The trustee has nonetheless been challenged by the 
decedent’s surviving spouse, who alleges the trustee’s 
negligence in retaining executives and professionals to 
run the decedent’s business is the cause of many 
losses.  

 
4) Regardless of the merits of these accusations, it has 

proved expensive and difficult for the trustee to defend 
himself, and he faces millions in potential liability.  

  
d. Taxes – only two things are certain in life, and one of them is 

trustee exposure.  
 
1) Failure to gain the most favorable tax treatment for 

the trust and the beneficiaries is a frequent source of 
claims against trustees.  
 

2) The taxation of estates is immensely complicated, 
even to tax attorneys and accountants, and the rules 
change every year.  

 
3) Yet trustees are required to make a number of fairly 

quick and irreversible decisions and elections within a 
limited period.  

 
4) Many decisions will be based on speculation as to 

future occurrences, such as which of the decedent’s 
assets are most likely to appreciate within an 
undefined period.  

  
e. Dead men tell no tales – liability at the expense of a 

deceased trustee’s family.  
 
1) Sometimes a trustee is not around to defend himself.  

 
2) Any liability in this instance could be assessed against 

the deceased trustee’s own estate, at the expense of 
the deceased trustee’s heirs, such as his surviving 
spouse and children.  
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3) In one case a beneficiary claimed the trustee had
favored some beneficiaries at the expense of others
and had otherwise mismanaged the trust.

4) When the trustee died, the beneficiary continued her
action against the deceased trustee’s estate.

5) This left the deceased trustee’s family to defend the
action, without the benefit of their star witness (the
deceased trustee), and, significantly, without the
benefit of the trust finances with which to defend the
deceased trustee’s actions.

f. Co-trustee liability – you are your brother’s keeper.

1) Having a co-trustee does not always make a trustee’s
job easier.

2) Unlike in sole trustee agreements, there is always the
chance of disagreement and impasse among co-
trustees, who often may be siblings or other close but
antagonistic relatives, particularly when they are also
beneficiaries of the trust.

3) For example, when a trustee’s discretionary authority
prevents the investment of trust funds, his co-trustee
may bring allegations against him based upon trust
management decisions in which he claims he was not
involved yet had financial ramifications to him – not as
a co-trustee, but as a beneficiary entitled to trust
distributions.

g. Charities are not always charitable to trustees.

1) The trustee of a charitable trust is subject to most of
the same challenges as other trustees, but he is
frequently also under the scrutiny of well-funded
beneficiaries (often wealthy and assertive institutions,
such as hospitals, universities, and religious
organizations), the attorney general, and in some
cases, the donor/settlor.
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2) Typical claims involve excessive compensation, 
decisions related to the investments chosen, and gifts 
to ineligible or disfavored donees.  

  
h. Liquidating trusts. Liquidating trusts present their own 

special hazards.  
 

1) Shareholder investments, for example, can be 
especially hard to characterize in the context of a 
poorly managed corporation.  
 

2) Treating an investment as contribution to capital 
versus a loan will have a profound effect: in one case 
the shareholder recoups her investment pro rata at 
the expense of the creditors, in the other case the 
shareholder is paid last if at all.  

 
3) Another contentious item involves the payment of 

claims because each claim honored reduces the 
shares of the other claimants.  

 
4) Payment of claims that are inflated or otherwise 

miscalculated, potentially time barred, or of a non-
priority class will expose the trustee to legal 
challenge.  

  
5. Typical Trustees Professional Liability Coverage Form 

language is tailored to the specific coverage needs of trustees and 
the exposures therein, including discretionary investment authority.  
  
a. Coverage for negligent delegation   

  
b. Coverage for negligent tax preparation   

  
c. Coverage forms allow for the appointment of a defense 

counsel that specializes in trustee litigation.  
  

d. There are spousal and domestic partner coverage 
endorsements or extensions of coverage.  
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e. Coverage for insured trustees that are also trust
beneficiaries whereby a suit is brought against another
insured trustee [Insured versus Insured suits]

f. Punitive damages up to the full limit of liability where
insurable by law

g. Final adjudication language for fraud claims

h. Coverage can be extended to employees of the trustee.
(Paralegal, clerical)

i. Some policies push for mediation and will give up to a 50%
retention credit for claims settled in formal mediation.

j. Some will provide personal injury offense coverage which
must be coordinated with the Commercial General Liability
Coverage Form Coverage B.

6. Some insurance companies will provide coverage through a
Miscellaneous Professional Liability (MPL) Coverage Form that
must be carefully reviewed, and several endorsements may be
required.

a. MPL insuring agreements cover "wrongful acts" resulting
from "insured services" for specifically described
professional services.

b. Such acts encompass two broad areas:

1) Negligent acts, errors, and omissions and

2) Various personal injury perils that include libel,
slander, false arrest, wrongful detention, false
imprisonment, wrongful entry, and malicious
prosecution.

7. Bankers Professional Liability Endorsement to a Bank’s D&O
Insurance Contract
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a. The following are a number of specific professional banking 
activities for which coverage would be available under a 
professional liability endorsement to a financial institution 
D&O liability policy. 
 

b. Administering trusts, estates, or guardianships within the 
company's trust department 

 
c. Administering individual retirement accounts or Keogh 

retirement accounts 
 

d. Acting as a receiver, trustee in bankruptcy or assignee  
 

e. Administering a program for lending securities administered 
for trust and custodial customers.  

 
f. Acting as a trustee under a bond indenture 

 
g. Acting as a dividend disbursing agent, exchange agent, 

redemption, or subscription agent, or warrant or scrip agent. 
 

h. Acting as a fiscal or paying agent, or tax withholding agent 
 

i. Acting as a custodian or depository, or a managing agent for 
securities or money 

 
j. Acting as an escrow agent 

 
k. Acting as a registrar, transfer agent, or clearing agent 

 
l. Acting as a fiduciary as defined by the Employee Retirement 

Income Security Act (ERISA) of 1974 
 

m. Acting as tax planner and/or tax preparer to trusts, estates, 
and individuals. 

 
n. Servicing loans, leases, or extensions of credit 

 
o. Acting as a securities broker/dealer 

 
p. Selling municipal general obligation bonds 

 
q. Acting as an investment, financial, or economic adviser or 

investment manager 
 

r. Acting as a consumer financial planner to individuals 
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s. Acting as a wire transfer agent

t. Providing accounting, net asset valuation, or transfer
services for mutual funds

u. Acting as a notary public

v. Acting as a real estate broker, agent, appraiser, or real or
private property manager for others

w. Acting as an insurance agent or broker

x. Selling travelers checks, certified checks, or money orders

y. Administering or selling credit cards or credit card services

z. Administering or leasing lockboxes

aa. Providing electronic data processing services or acting as a 
custodian for database or sensitive information stored 
electronically. 

E. What is ERISA and why does it create Trustee Liability and
the need for Fiduciary Liability Insurance?

1. The Employee Retirement Income Security Act of 1974 (ERISA) is
a federal statute that establishes minimum standards for pension
plans in private industry.

2. The liability and duties under the statue for employers and their
employees involved in ERISA welfare plans are similar if different
from those facing a Trustee for a Trust.

3. I will point out the similarities and highlight the needed insurance
coverage for each – Trustee Professional Liability and Fiduciary
Liability.

4. ERISA addresses ALL employee benefit plans, and the statute is
not restricted to only retirement and profit-sharing plans.

If your employer maintains a pension plan, ERISA specifies when you must be 
allowed to become a participant, how long you have to work before you have a non-
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forfeitable interest in your pension, how long you can be away from your job before it 
might impact your benefits, and whether your spouse has a right to part of your 
pension in the event of your death. Most of the provisions of ERISA are effective for 
plan years beginning on or after January 1, 1975 

 
5. ERISA does not require any employer to establish a pension plan. 

It only requires that when employers establish plans that they must 
meet certain minimum standards.  

  
6. The Commercial General Liability Coverage Form does not cover 

Fiduciary Liability or Trustee Professional Liability.  
  

7. ERISA does the following:  
  
a. Requires plans to provide participants with information about 

the plan including essential information about plan features 
and funding.  

  
b. The plan must provide some information regularly and 

automatically.  
  

c. ERISA sets minimum standards for participation, vesting, 
benefits accrual, and funding.  

   
d. ERISA requires accountability of plan fiduciaries.  
  
e. ERISA gives participants the right to sue for benefits and 

breaches of fiduciary duty.  
  
f. ERISA guarantees payment of certain benefits if a defined 

benefit plan is terminated, through a federally chartered 
corporation, known as the Pension Benefit Guaranty 
Corporation.  

  
8. Who is a FIDUCIARY according to ERISA?  

  
a. A Fiduciary is the person(s) who has discretionary authority 

or responsibility for plan administration.  
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b. A Fiduciary is the person(s) who exercises any discretionary 
authority or control respecting plan management.  

  
c. A Fiduciary is the person(s) who exercises any authority or 

control (regardless of whether it is discretionary) regarding 
the management or disposition of plan assertion or render 
investment advice for a fee or other compensation, directly 
or indirectly, concerning any plan money or property.  

  
d. In an organization, a Fiduciary could be:  
  

1) The Plan Sponsor, which is normally the employer.  
  

2) The Plan Trustees and the Administrator.  
  

3) The Internal Investment Committee and ANYONE 
with discretionary authority to give advice or counsel 
to an employee regarding benefits.  

  
e. Under ERISA, a person is not a fiduciary because of the 

position he or she holds, his or her title in the company, or 
what the contract provides.  

  
f. THE DETERMINATIVE FACTOR IS THE FUNCTIONS 

PERFORMED BY THE ENTITY OR PERSON AT ISSUE.  
  

9.  ERISA and the Pension Reform Act of 1974 further defines 
Fiduciary Responsibilities under the statutory scheme  

  
a. The BASIC RULE that ERISA applies to fiduciaries who 

invest plan assets is like trustees and the investment of trust 
assets.  

 
Would a prudent person (fiduciary or trustee) in the same situation view the 
investment as a responsible way of investing plan assets (trust assets) within the 
context of a diversified investment portfolio?  
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b. ERISA applies the PRUDENT PERSON DOCTRINE of the  
common law and the statutory codification of the Uniform 
Trustee’s Power Act to the duties of the Fiduciary and to 
Trustees of a trust.  

  
c. The Uniform Trustee’s Power Act defines PRUDENT 

PERSON as follows. 
 

A prudent person means a trustee whose exercise of trust powers is reasonable and 
equitable in the view of the interests of income or principal beneficiaries, or both, and 
in view of the manner in which men of ordinary prudence, diligence, discretion, and 
judgment would act in the management of their own affairs.  

   
10.  What are the responsibilities of a Fiduciary?  

  
a. ERISA Section 403(c)(1) requires Plan Fiduciaries to 

discharge their duties with respect to a plan solely in the 
interest of the participants and beneficiaries and:  

  
b. For the exclusive purpose of:  

  
1) Providing benefits to participants and their 

beneficiaries; and  
  
2) Defraying reasonable expenses of administering the 

plan.  
  

c. With care, skill, prudence, and diligence under the 
circumstances then prevailing that a prudent man acting in a 
like capacity and familiar with such matters would use in the 
conduct of an enterprise of a like character and with like 
aims.  

  
d. Exclusive Purpose Rule applies to ERISA Fiduciaries but 

also to Trust Trustees.  
 

All activities and transactions performed by a fiduciary must be for the EXCLUSIVE 
PURPOSE of providing benefits to the participants. 
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e. The Diversification Rule applies to ERISA Fiduciaries but
also to Trust Trustees.  

Fiduciaries must ensure that there is diversification of assets to minimize the risk of 
large losses to the beneficiaries.  

f. The Prudence Rule applies to ERISA Fiduciaries but also to
Trust Trustees. 

Fiduciaries are required to exercise the same care, skill, diligence, and prudence that 
a person familiar with such matters would do in managing a comparable situation.  

g. ERISA forbids Fiduciaries from engaging in SELF-DEALING
and PARTY-IN-INTEREST transactions.

h. The Fiduciary must monitor Investment Performance, and
this includes ongoing scrutiny of investment returns and the
performance of outside investment professionals.

11. Plans Covered by ERISA

a. Pension Plans for Retirement

b. Profit Sharing Plans

c. Thrifts Add Savings Plans (401k)

d. Employee Stock Ownership Plan (ESOP)

e. TRASOP (Tax Reform Act Stock Ownership Plan)

f. Defined Benefit Plan

g. Welfare Plans

1) Hospital, Surgical, Medical Insurance Plans (HSA or
MSA) as per the Affordable Health Care Act.

2) Life Insurance Plans
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3) Dental and Vision Plans  
  

4) Accident Insurance (AFLAC)  
  

5) Disability Insurance   
  

6) Scholarship Plans which are funded  
  

7) Supplemental Unemployment Plans  
 

8) Prepaid Legal Services  
  

9) Certain Severance Pay Plans  
  

10) COBRA Benefits  
  

12. Plans Not Subject to ERISA   
  

a. Workers Compensation   
  
b. Unemployment Compensation   

  
c. Mandatory No-Fault Auto Insurance Plans  
  
d. Mandatory Uninsured and Under-insured Motorist Plans  

  
e. State Short Term Disability Plans   

 
f. Plans maintained outside the United States that are primarily 

for non-resident aliens.  
  
g. Unfunded Plans are maintained solely to provide benefits for 

certain employees more than the limitations imposed on 
benefits and contributions for tax purposes.  

  
h. Plans of federal, state, and political subdivisions   
  
i. Church Plans   
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F. FIDUCIARY LIABILITY INSURANCE

1. There are several approaches to financing a fiduciary exposure.

a. Self-insurance with emphasis on loss avoidance. According
to industry studies, most corporations insure the exposure,
although some large corporations with internal resources to
handle the various aspects, including loss control, do elect to
self-insure.

b. Fiduciary insurance coverage. Typically, this coverage pays
all sums the insured becomes obligated to pay because of a
fiduciary's breach of duty. The policy excludes dishonesty,
libel, or slander, breach of fiduciary duty, failure to carry
bonds or insurance for the plan, bodily injury, and property
damage.

c. Endorsement to directors’ and officers’ liability policy.
Typically, D&O policies exclude protection for fiduciaries;
however, some insurers will add it by endorsement.
However, the endorsement limits coverage to directors and
officers; other persons involved in the administration of the
plan remain unprotected.

d. Endorsement to the commercial general liability policy. Many
insurers will endorse their CGL with an "Employee Benefits
Liability" endorsement, which covers errors or omissions in
administration of benefit plans, though it does not extend to
statutory liability under ERISA for decisions.

2. Fiduciary Liability Policies will pay on behalf of the insured, the
legal liability arising from claims for alleged failure to prudently act
within the meaning of the Pension Reform Act of 1974.

Fiduciary Liability Coverage Insuring Clause 1 1.  

The Company shall pay, on behalf of the Insureds, Loss on account of any Fiduciary 
Claim first made against the Insureds during the Policy Period, or, if exercised, 
during the Extended Reporting Period, for a Wrongful Act committed, attempted or 
allegedly committed or attempted before or during the Policy Period by such 
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Insureds, or by any person for whose Wrongful Acts the Insureds are legally 
responsible, but only if such Claim is reported to the Company in writing in the 
manner and within the time provided in Subsection 11 of this coverage section. 
 
Voluntary Settlement Program Coverage Insuring Clause 2 2.  
 
The Company shall pay, on behalf of the Insureds, Settlement Fees and Defense 
Costs with respect to a Settlement Program Notice first given to the Company during 
the Policy Period, or, if exercised, during the Extended Reporting Period, provided (i) 
the Settlement Fees and Defense Costs are incurred after such Settlement Program 
Notice is first given to the Company, and (ii) the Company’s maximum liability for all 
Settlement Fees and Defense Costs with respect to all Settlement Program Notices 
first given to the Company during the Policy Period (including the Extended 
Reporting Period, if applicable) shall be $100,000. Such amount shall be part of, and 
not in addition to, the Limit of Liability otherwise applicable to this coverage section. 
 
C32840 (Ed. 11/2002) Chubb Executive Protection Portfolio ®  
Fiduciary Liability Coverage Section  

  
3. Claims Made Fiduciary Liability Coverage is intended to respond to 

liability arising from:  
  
a. Discretionary judgment in addition to allegations of 

administrative errors or mistakes  
  
b. Errors and omissions in communication  
  
c. Administration of employee benefits.  

   
4. Policies may also cover liability arising from errors and omissions in 

administering covered plans, which makes it unnecessary to 
purchase Employee Benefits Liability coverage when a fiduciary 
liability policy is obtained on the covered plans.  

 

Wrongful Act means with respect to any Plan:  
 
(a) any breach of the responsibilities, obligations or duties imposed by ERISA upon 
fiduciaries of the Sponsored Plan in their capacity as such fiduciaries.  
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(b) any negligent act, error or omission in the Administration of any Plan committed,
attempted, or allegedly committed or attempted by an Insured in the Insured’s
capacity as such; or

(c) any other matter claimed against an Insured solely by reason of the Insured’s
service as a fiduciary of any Sponsored Plan.

C32840 (Ed. 11/2002) Chubb Executive Protection Portfolio ®  
Fiduciary Liability Coverage Section 

5. Broad coverage because of definition of Employee Benefits
Program or Employer Sponsored Plan.

Sponsored Plan means: 

(a) any Employee Benefit Plan, Pension Benefit Plan or Welfare Benefit Plan, as
each are defined in ERISA, which is operated solely by the Organization or jointly
by the Organization and a labor organization solely for the benefit of the
Employees or Executives of the Organization located anywhere in the world and
which existed on or before the inception date set forth in Item 2 of the
Declarations of the General Terms and Conditions or which is created or
acquired after such inception date; provided

(i) any coverage with respect to any such Plan created or acquired during the
Policy Period shall apply only for Wrongful Acts committed, attempted, or
allegedly committed or attempted after the effective date of such creation or
acquisition and shall be subject to Subsection 15 of this coverage section, and

(ii) any coverage with respect to an employee stock ownership plan created or
acquired during the Policy Period shall be further subject to Subsection 19 of
this coverage section.

(b) any other employee benefit plan or program not subject to ERISA which is
sponsored solely by the Organization for the benefit of the Employees or
Executives, including any fringe benefit or excess benefit plan.

(c) any other plan or program otherwise described in paragraphs (a) or (b) above
while such plan or program is being actively developed, formed or proposed by
the Organization prior to the formal creation of such plan or program; provided,
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however, no coverage is afforded under this coverage section for any Claim 
against an Insured in a settlor or similar uninsured capacity with respect to any 
plan or program; and  

 
(d) any other plan, fund, or program specifically included as a Sponsored Plan by 

endorsement to this coverage section. 
 
C32840 (Ed. 11/2002) Chubb Executive Protection Portfolio ®  
Fiduciary Liability Coverage Section 

 
6. Endorsement can be added to specifically list the various plans that 

will be covered by the ISO Fiduciary Policy – MP DS 08 10 06 
Amended Schedule of Employee Benefit Plans  
 

7. BE AWARE OF ISO EXCLUSION ENDORSEMENTS – MP 21 36  
10 06 Exclusion – Conversion from Defined Benefit Plans to 
Defined Contribution Benefit Plans.  

 
8. Managed Care Endorsement needed to expand Employee Benefit 

Program definition. The two most common claim scenarios 
associated with the managed care exposures involve an injured 
employee-claimant suing an employer sponsor of a managed 
health care plan, alleging:  
  
a. That the employer-sponsor of a managed health care plan 

negligently selected the managed health care plan provider; 
and   

  
b. That the employer-sponsor of a managed health care plan 

wrongly denied or delayed medical benefits provided by the 
plan.  

  
9. Nonstandard and usually issued on a claim made basis.  
  
10. Frequently written as part of an “executive liability” package.  
  
11. Bodily injury, Property Damage and Personal Injury Exclusion  
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For bodily injury, mental anguish, emotional distress, sickness, disease or death of 
any person or damage to or destruction of any tangible property including loss of use 
thereof whether or not it is damaged or destroyed; 

12. Failure to maintain ERISA Bonds Exclusion

Based upon, attributable to, or arising out of any actual or alleged failure or omission 
to effect or maintain insurance or fidelity bond for the “employee benefit program” 
[Sponsored Program] as required under ERISA. 

13. Fraudulent and dishonest acts Exclusion

Based upon, attributable to, or arising in fact out of any dishonest, fraudulent, 
deliberately criminal, or malicious act or any willful violation of any statute or 
regulation. 

14. Illegal Profits Exclusion

The Insurer shall not be liable for Loss on account of any Claim made against 
any Insured ... based upon, arising out of, or attributable to such Insured gaining 
in fact any personal profit, remuneration or financial advantage to which such 
Insured was not legally entitled.  

15. Discrimination in violation of any law Exclusion

The Insurer shall not be liable to pay any Loss ... in connection with any Claim ... 
for discrimination in violation of any law other than ERISA or any Similar Act.  

16. Prior Act and/or Litigation Exclusions

Based upon, arising from or in consequence of any demand, suit, or other 
proceeding pending against, or order, decree or judgment entered for or against any 
Insured, on or prior to the applicable Pending or Prior Date set forth in Item 7 of the 
Declarations for this coverage section, or the same or substantially the same fact, 
circumstance or situation underlying or alleged therein. 

a. Before Retroactive Date

b. Prior Litigation
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17. Failure to Fund Plan Exclusion

The Insurer shall not be liable to make any payment for Loss in connection with 
a Claim made against an Insured(s) ... for failure to fund a Plan in accordance 
with Employee Benefit Law ... except that this exclusion shall not apply to 
Defense Costs.  

18. Pollution Exclusion

Based upon, arising from or in consequence of:  

(i) any actual, alleged, or threatened exposure to, or generation, storage,
transportation, discharge, emission, release, dispersal, escape, treatment,
removal, or disposal of any Pollutants; or

(ii) any regulation, order, direction or request to test for, monitor, clean up,
remove, contain, treat, detoxify or neutralize any Pollutants, or any action
taken in contemplation or anticipation of any such regulation, order,
direction or request, including but not limited to any Claim for financial loss
to any Organization or Plan or creditors based upon, arising from or in
consequence of any matter described in clause (i) or clause (ii) of this
Exclusion 4(c);

provided that this Exclusion 4(c) shall not apply to

(A) any Claim by or on behalf of a beneficiary of or participant in any
Sponsored Plan based upon, arising from or in consequence of the
diminution in value of any securities owned by the Sponsored Plan in any
organization other than the Organization, if such diminution in value is
allegedly as a result of the matters described above in this Exclusion 4(c),
or

(B) Loss (other than fees and expenses incurred in testing for, monitoring,
cleaning up, removing, containing, treating, detoxifying or neutralizing
Pollutants) incurred by an Insured Person for which the Organization is not
permitted by common or statutory law to indemnify or for which the
Organization is not able to indemnify by reason of Financial Impairment;

19. Contract Liability Exclusion including hold harmless and
indemnification language.
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Based upon, arising from or in consequence of the liability of others assumed by any 
Insured under any written or oral contract or agreement; provided that this Exclusion 
4(e) shall not apply to the extent that:  

(i) an Insured would have been liable in the absence of a contact or
agreement,

(ii) the liability was assumed in accordance with and under the agreement or
declaration of trust pursuant to which the plan was established.

20. Insolvency or Bankruptcy of Financial Institution Exclusion

21. Failure to comply with the MANDATORY PROVISIONS of certain
Statutes and Acts Exclusion

For the failure of the Insured to comply with any workers’ compensation, 
unemployment insurance, social security or disability benefits law or any 
amendments thereto or any rules or regulations promulgated thereunder, or any 
similar provisions of any federal, state, or local statutory law or common law 
anywhere in the world, except (i) the Consolidated Omnibus Budget Reconciliation 
Act of 1985, (ii) the Health Insurance Portability and Accountability Act of 1996, or (iii) 
any amendments to or any rules or regulations promulgated under such Acts; 

22. Failure to Collect Contributions Exclusion

23. Benefits Payable to Beneficiary Exclusion

24. Plans not described by definition or supplemental schedule
Exclusion. (This is a critical issue – get all plans listed.)
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IV. TRUST LIABILITY AND INSURANCE COVERAGES  
  

A.  KEY UNDERWRITER QUESTIONS FOR INSURING THE 
FIRST-PART AND THIRD-PARTY EXPOSURES FOR A 
TRUST  
  
1. To systematically handle these potential trust exposures, insurers 

have developed a series of questions that will efficiently identify 
trust arrangements that pose extraordinary risks.   

  
2. These risks can be reviewed for special underwriting attention.  
  
3. Examples of pertinent questions include the following.  

  
a. Who are the parties to the trust (grantor, trustee, 

beneficiary)?  
  

b. What is their relationship to each other? 
  

c. How is the trust worded? [Memorandum of Trust provided]  
  

d. Is it a personal trust?  
  

e. What tangible property does the trust hold (e.g., house, 
jewelry, boats, autos)?  
 

f. Is there any business use of any property held by the trust?  
  

g. What rights has the Settlor/Trustor/Grantor reserved 
regarding the property held in trust?  

  
B.  INSURING A TRUST WITH PERSONAL LINES PROPERTY 

TRANSFERRED TO THE TRUST  
  
1. The growing popularity of trusts, however, means that insurance 

agents and insurance companies should anticipate the day when 
the use of trusts will spread throughout their homeowners, personal 
auto, and umbrella book of business.  
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2. Homeowners Insurance Coverage Form Issues that also apply to
Grower and Rancher Coverage Forms as well.

a. One approach that some insurers take is to simply add the
trust as an additional insured under the homeowners policy,
with no changes to the named insured (Trustors, Grantors.
Settlors).

b. Problems can result for the trust, however, because the
additional insured is provided no coverage for personal
property, loss of use, or medical payments.

1) So, if the trust owns some of the jewelry or if there is
a rental exposure (tenants or roomers), coverage
gaps can result.

2) A better approach to better protect the exposures of
the Trustors/Grantors/Settlors/Resident and the
property and liability exposures of the trust and
trustee is to list all parties as co-named insureds on
both the underlying and umbrella policies.

3) For example, the declarations could list the named
insured as the following: [Use the Memorandum of
Trust to get the exact name of the trust]

"John and Mary Doe and Alan White, as Trustee of the John 
and Mary Doe Revocable Trust Dated May 3, 2015."  

c. The naming as listed above can result in unintended
exposures for the insurance company.

1) If a family trust is listed as a named insured, personal
property losses to trust property in other states may
not have been anticipated and underwritten by the
underwriter.

2) Any business-related exposures of the trust are a
concern for insurers.

3) For these reasons, some insurers do not like this
approach, having legitimate concerns that they may
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pick up some other liability exposures of the trust 
unrelated to the home itself.  

4) Therefore, care would need to be taken to properly
limit the loss exposures surrounding the trust to the
residence premises.

5) To address this concern, an insurer-developed
manuscript endorsement could specify that if the
trustee does not regularly reside on the residence
premises, the personal liability and medical payments
insurance applies only to bodily injury and property
damage due to the maintenance, ownership, or use of
the residence premises.

6) This special endorsement should also specify that
there is no coverage under the trust's homeowners
policy for any resident of the trustee's household.

7) This approach helps lessen any coverage gaps the
insured may have and alleviates the concerns
insurers may have by extending coverage to the
trustee.

8) There is no consensus on this complex issue.

9) What also complicates matters is that there is no
"standard" trust agreement.

10) An underwriter would find it difficult to analyze every
trust agreement to fully understand exactly who has
what insurable interests and liability exposures.

3. The ISO introduces the HO 06 15 Trust Endorsement in the
2011 HO program to replace the Residence Held In Trust
(HO 05 43) endorsement.

a. This allows the policy to be issued in the name of the
trustor/grantor/settlor of the trust instead of in the name of
the trust.
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b. A scenario will help illustrate how a trust works and how this
endorsement works.

Assume that John and Mary Doe, a wealthy married couple in their sixties, take the 
advice of their attorney and transfer their $3 million home into a trust.  

John and Mary thus become the trustor/grantor/settlor under the trust. Note that the 
trustor/grantor/settlor can also serve as the trustee, but if the trustor/grantor/settlor 
does not have the expertise or the time to do this, the trustor/grantor/settlor can 
appoint an experienced trustee for the trust.  

The trustee is responsible for managing the trust's assets and for executing the goals 
outlined in the trust instrument. John and Mary appoint Mary's brother, Alan White, as 
the trustee of the trust.  

Please note that the trustee could also be the trustor/grantor/settlor or a qualified trust 
company such as a bank, which holds and manages the property in the trust. John 
and Mary continue to live in the house. Thus, the trustee holds the legal ownership or 
legal title to the home, and John and Mary as the trustors/grantors/settlors hold the 
equitable/beneficial ownership.  

c. The Residence Held In Trust (HO 06 15) endorsement
schedule allows for the entry of the following.

1) Trust name (listed as Item 1) and trust address for
informational purposes.

2) Trustee(s) name (listed as Item 2) and trustee(s)
address to indicate his or her status as an insured.

3) Trust name (Item 3) if designated as an insured.

The following provisions apply with respect to the Trust and Trustee(s) named in 
Items 1. and 2. in the 
Schedule of this endorsement: 

DEFINITIONS 

A. The following is added to Definition 5. "Insured":
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5. "Insured" means: 
 

d. The Trust, if recognized under applicable state law as a legal entity with the 
capacity to sue or be sued in a court having jurisdiction and if named in Item 3. 
in the Schedule as an Insured, but only for the following coverages: 

 
(1) Coverage A – Dwelling and Coverage B – Other Structures; and 

 
(2)  Coverage E – Personal Liability and Coverage F – Medical Payments To 

Others, but only with respect to "bodily injury" or "property damage" arising 
out of the ownership, maintenance, or use of an "insured location" as defined 
under Definitions, Paragraph B.6.a. of this endorsement. 

 
e.  The Trustee(s) named in Item 2. in the Schedule as an Insured but only for 

the following coverages: 
 

(1) Coverage A – Dwelling and Coverage B – Other Structures; and 
 

(2) Coverage E – Personal Liability and Coverage F – Medical Payments To 
Others, but only with respect to "bodily injury" or "property damage" arising 
out of the ownership, maintenance, or use of an "insured location" as defined 
under Definitions, Paragraph B.6.a. of this endorsement. 

 
However, this Paragraph A.5.e. applies only with respect to the Trustee's duties 
as a Trustee of the Trust named in Item 1. In the Schedule. 

  
d.  The endorsement amends the definition of an "insured" to 

include the trust (but only if it is recognized under the 
applicable state law as a legal entity with the right to sue or 
be sued in a court of law) and if named in Item 3 in the 
schedule as an insured.  

 
e. Note, however, that the trust itself is an insured for only four 

coverages:  
  
1) Coverage A: dwelling   

  
2) Coverage B: other structures  
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3) Coverage E: personal liability/Coverage but only for
bodily injury and property damage arising out of the
ownership, maintenance, or use of an insured
location.

4) Coverage F: medical payments: but only for bodily
injury and property damage arising out of the
ownership, maintenance, or use of an insured
location.

5) Please note that dwellings owned by a trust but the
trustor/grantor/settlor do not occupy require a
separate Dwelling Fire Policy that requires that the
named insured be the trust. [Some carriers will not
insure a trust on a Dwelling Policy and you may be
required to issue a Businessowners Policy for the
Dwelling Exposure since it is being rented out to
tenants.

f. The trustee designated in Item 2 is an insured for the same
coverages, but this status is limited only with respect to the
trustee's duties as a trustee.

For example, assume the grantor's bank is listed as the trustee. This 
endorsement would not provide any property or liability coverage for any of the 
bank's other loss exposures; coverage would apply only to its duties as a trustee 
for the house being covered under the policy.  

g. The "business" definition is amended to stipulate that any of
the trustee's activities in connection with this trust are not
considered "business" activities in this policy and are thus
covered.

h. The "insured location" definition is amended so that the
location includes certain real property if legal title to such
property is held in the trust listed on the endorsement
schedule.

i. The endorsement includes other coverage amendments, as
follows.
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1) The intra-family exclusion is amended to incorporate 

a reference to the trustee.  
  

2) The cancellation and nonrenewal provisions are 
amended so any notice(s) will be mailed to the trustee 
named in the schedule.  

  
3) A trust documents provision stipulates that the 

insurer, as often as it requests, must be provided with 
copies of the trust documents.  

  
4) A changes and notification requirements provision 

specify that the insurer be notified of any 
amendments to the trust such as:   

  
a) The name and address of the trust or trustee,  
  
b) Termination of the trust,   
  
c) The death or disability of the trustee, or   
  
d) The trustor/grantor/settlor moving out of the 

house.  
  

5)  A personal injury coverage provision stipulates that, if 
the personal injury endorsement is added to the 
policy, the intra-family exclusion incorporates a 
reference to the trustee within the endorsement.  
  

4. PLEASE NOTE - Since some states do not recognize trusts as 
legal entities, a state-specific ISO endorsement will become 
available that does not enable insurers to list the trust as an 
insured.  
  

5. The Personal Auto Policy can be impacted by a trust arrangement.  
  

a. The ISO PP 13 03 01 05 Trust Endorsement, introduced in 
conjunction with the 2005 PAP program, is needed for 
situations in which the title to an automobile is held solely in 
the name of the trust.  
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With respect to the coverage provided by this endorsement, the provisions of the 
policy apply unless modified by endorsement.  

I. Definitions

The following is added to Paragraph C. of the Definitions Section:

For purposes of this policy, a private passenger type auto, pickup or van
shall be deemed to be owned by a person it title is transferred to the trust
shown in the Schedule or in the Declarations.

II. Part F – General Provisions

Part F is amended as follows:

The following is added to the Termination provision:

If this policy is terminated, notice will also be mailed to the Trustee(s)
shown in the Schedule or in the declarations.

This endorsement must be attached to the Change Endorsement when issued after 
the policy is written   

b. The endorsement amends the definitions section by stating
that a private passenger auto, pickup, or van is owned by a
person if the title is transferred to the trust designated in the
endorsement schedule.

c. This is like the current approach as respects leased vehicles.

d. If the policy is canceled or non-renewed, the notice shall also
be mailed to the trustee listed in the endorsement schedule.

e. Prior to the PP 13 03 endorsement, the Certificate of
Insurance – Trusts PP 03 33 endorsement was utilized,
which specified that vehicles owned jointly by the named
insured and a trustee were considered insurable under the
PAP's liability section.
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f. In most cases involving trusts, however, vehicles are not 
jointly owned because the title is transferred solely to the 
trust before the insurer is even aware of the existence of the 
trust.  

  
g. Normally, the trustor/grantor/settlor party who establishes the 

trust is the party requesting the PAP and formerly owned the 
vehicle now being held in the trust.  

  
h. In most instances, the trustor/grantor/settlor will usually be 

designated as the trustee.  
  

i. The type of trusts required to be addressed under the PAP 
are usually revocable living trusts. Remember that a living 
trust is created during the grantor's lifetime and takes effect 
during the grantor's lifetime.  

  
6. Personal Umbrella Policy must be modified as well.  

  
a. The named insured definition in the ISO personal umbrella 

definition is similar to what is found in many underlying 
policies.  
  

b. The ISO personal umbrella delineates five "insured" 
categories, paraphrased as follows:  

  
1) You   

  
2) A family member   

  
3) Any person using an owned and insured (a) auto, (b) 

recreational vehicle (RV), or (c) watercraft, including 
any person using a temporary substitute for such auto 
or RV.  

  
4) Any other person or organization with respect to the 

legal liability for acts or omissions of the named 
insured or family member while the named insured or 
family member is using an auto or RV covered under 
the personal umbrella policy; however, the owner or 
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lessor of an auto or RV loaned to or hired for use by 
an insured is not an insured.  

5) Any person or organization responsible for animals
owned by the named insured or a family member;
however, a person or organization using or in custody
of such animals (a) during any business or (b) without
the owner's consent, is NOT an insured.

6) PLEASE NOTE that the trust or trustee is not a
named insured by definition.

c. However, some insurance companies provide the coverage.
for the trust in their definition. The Farmers form includes
within its "insured" definition "any trustee of your estate or
living trust while acting within the scope of their duties as
such" as long as underlying insurance is in force for this
exposure.

d. Most personal umbrella forms exclude losses arising from
professional services, as this exposure should be covered
under a separate professional liability policy.

e. Therefore, a trustor/grantor/settlor that also becomes the
trustee will still need a stand-alone Trustees Professional
Liability Policy to cover their activities on behalf of the trust.

f. Remember that Homeowners policies exclude coverage for
professional liability like the umbrella.

Coverages E and F do not apply to the following: ...  

3. Professional Services

"Bodily injury" or "property damage" arising out of the rendering of or
failure to render professional services;
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C. INSURANCE FOR A PERSONAL OR BUSINESS TRUST 
THAT HAS RENTED DWELLINGS OR SMALL BUSINESS 
ENTITIES TRANSFERRED TO THE TRUST 
 
1. The Businessowners Policy has become the best solution. 

 
2. Both ISO and American Association of Insurance Services (AAIS) 

have businessowners policies, and some insurers still have their 
own forms. 

 
3. If the insured is designated in the declarations as a Personal Trust 

or as a Busines Trust, the entity is and insured but the Trustee and 
beneficiaries may not and they will need to be added, but only with 
respect to the conduct of the Trust. 

 
4. For a Personal or Business Trusts to be eligible for coverage under 

a typical businessowners policy, none of its locations can exceed 
35,000 in square footage (excluding basements do not open to the 
public) and $6 million in annual gross sales. The types of Business 
Trusts enterprises are eligible for these programs as summarized 
below. 

 
a. Apartment buildings of any size, including residential 

condominium associations 
 

b. Contractors are subject to several restrictions, such as an 
annual payroll of $300,000 or less and doing no work at 
heights of more than three stories. 
 

c. Mercantile risks 
 

d. Processing and service risks 
 

e. Wholesale risks 
 

f. Office buildings not over six stories tall or exceeding 100,000 
total square feet. 
 

g. Motels not more than three stories tall, subject to no square 
foot restriction 
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h. Restaurants 
 

i. Self-storage facilities 
 

j. Convenience food/gasoline store/restaurants with limited 
cooking and fast food 

 
k. Grocery stores and supermarkets that sell gasoline. 

 
l. Business personal property in eligible apartment buildings, 

offices, and mercantile, wholesale, service, or processing 
operations are also eligible for BOP coverage.  

 
m. An owner-occupant's building and personal property must be 

insured in the same policy. 
 

5. Building coverage for the Business Trust would apply to the 
following. 

 
a. The buildings or structures identified in the declarations. 

 
b. Completed additions. 

 
c. Fixtures, including outdoor fixtures. 

 
d. Permanently installed machinery and equipment 

 
e. Owned personal property used to service and maintain the 

building and premises. 
 

f. Additions under construction, alterations, and repairs to the 
building or structure, if they are not covered by other 
insurance. 
 

g. Materials, equipment, supplies, and temporary structures 
within one hundred feet of the premises that are used in 
making the additions, alterations, or repairs. 

 
h. Personal property in apartments, rooms, and in common 

areas, furnished by the insured as property owner. 
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i. The businessowners coverage form covers exterior and 

interior building glass in the same manner and to the same 
extent as any other covered property. 
 

6. Business Trust business personal property coverage applies to 
property of the following types, while located within one hundred 
feet of the premises. 

 
a. Owned personal property used in the business. 

 
b. Personal property of others in the insured's care, custody, or 

control 
 

c. Leased personal property that the insured is contractually 
responsible to insure. 

 
d. Tenant's improvements and betterments 

 
e. Exterior building glass owned by or in the care, custody, or 

control of an insured tenant. 
 

f. The Business Trust personal property coverage category of 
the businessowners forms includes property of others in the 
insured's care, custody, or control.  

 
g. A Business Trust that has customers' property on its 

premises for processing or service has coverage without the 
need to purchase a separate coverage limit. 

 
h. Trust leased personal property that the insured is obligated 

to insure, such as a photocopy machine, is also covered 
under the business personal property category. 

 
7. An additional coverage in the property section of the 

businessowners coverage form provides business income and 
extra expense coverage for loss resulting from a covered direct 
damage loss, complete with a civil authority coverage extension for 
the Business Trust. [Important Coverage] 
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a. Coverage applies to the insured's actual loss of business
income resulting from either the partial slowdown or
complete cessation of the insured's business activities or the
untenantability of part or all of the described premises during
a period of restoration.

b. The described premises include not only the portion of the
building the insured occupies but also any area used to gain
access to the insured's premises.

c. There is no dollar limit and no coinsurance provision
applicable to the business income and extra expense
coverage provided by the businessowners policy. However,
there is a 12-month maximum on the insured's loss recovery,
and ordinary payroll coverage is limited to 60 days but can
be increased.

8. Many of businessowners liability provisions are identical to
counterparts in the ISO commercial general liability (CGL) form for
the Business Trusts operations. The businessowners liability
coverage form provides the following three categories of coverage:

a. Business liability coverage for covered damages for which
the insured is legally liable, subject to the applicable limit of
insurance.

b. Supplementary payments for expenses associated with
claims and suits defended by the insurer, in addition to the
limits of insurance.

c. Medical expenses in connection with an accident on the
insured's premises or involving the insured's operations,
regardless of fault, are subject to the medical payments limit.

9. Remember that the Personal Trust for Dwellings or the Small
Business Trust in a BOP does not have coverage for the following
and they may need to be separately purchased.

a. Auto Insurance
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b. Workers Compensation 
 

c. Professional Liability 
 

d. Excess Liability or Umbrella Coverage     
 
D.  INSURANCE FOR A COMMERCIAL OR BUSINESS TRUST 

WITH COMMERCIAL PROPERTY TRANSFERRED TO THE 
TRUST  
  
1. Commercial Property Insurance can insure trust property when it is 

leased to the First Named Insured by adding additional insured 
endorsements to the commercial property coverage form.  

  
a. It is hereby agreed and understood that The Harold Smith 

and Virginia Smith Irrevocable Trust dated July 1, 2015, is 
added as an additional insured as their interests may appear 
with respect to the apartment complex property at 17245 
Harvest Road, Spokane, WA.  
 

b. The phrase "as their interests may appear" has occasionally 
been interpreted by the courts as limiting not just loss 
recovery, but also immunity from subrogation. The phrase 
"with respect only to" could certainly be interpreted in the 
same way.  

  
1) Immunity from subrogation is usually not a big 

concern for commercial property additional insureds.  
  

2) Additional insureds on commercial property policies 
are usually the owners of property that is leased to 
the insured; they seldom have any access to or 
control of the covered property, and thus they are 
very seldom in a position to negligently cause a loss 
to covered property.  

  
3) Furthermore, commercial property policies virtually 

always have a subrogation provision that allows the 
insured to waive recovery rights in writing prior to 
loss, and there is highly likely to be a provision in the 
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lease wherein the insured tenant waives any recovery 
rights against the building owner.  

2. A trust that owns multiple commercial properties and leases them
out to others can have the first named insured be the trust and then
insure the locations on a schedule or blanket basis. The trust
should require that the tenants provide coverage to the trust using
similar ISO endorsements.

a. The Additional Insured – Building Owner Endorsement CP
12 19 will establish that the building owner identified in the
endorsement schedule is a named insured with respect only
to the coverage provided for direct physical loss or damage
to the building designated in the endorsement schedule. The
endorsement schedule allows for the entry of three buildings
and their owners.

b. Alternatively, a "building owner loss payable" option added to
the Loss Payable Provisions endorsement, CP 12 18, can be
used. It establishes that loss to the building will be adjusted
with the building owner shown in the endorsement schedule,
and that loss to improvements and betterments will be
adjusted with the insured, unless the lease stipulates
otherwise.

c. The Business Income – Landlord As Additional Insured
(Rental Value) endorsement, CP 15 03, allows an insured
tenant who is required to obtain coverage for loss of rental
income for the benefit of the property owner to fulfill this
requirement. It adds the individual or entity identified in the
endorsement schedule as an insured, for loss of "rental
value."

3. The Commercial General Liability Coverage Form can be issued in
the name of a trust to provide coverage for the commercial
enterprises being operated by the trust.

a. The standard commercial general liability (CGL) insuring
agreement is a promise to pay liability damages on behalf of
"the insured" and to defend "the insured" against suits
seeking such damages.
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b. Since status as an insured for the Business Trust is a
condition of having coverage under the policy, the policy's
terms and conditions that determine "who is an insured" are
of crucial importance.

c. Section II of the policy contains those terms and conditions
and must be reviewed carefully.

d. A CGL policy need not have more than one "insured"—the
"named insured," the person or organization to whom the
policy is issued, whose name appears on the declarations
page and who is responsible for paying the policy premium.

e. The policy may, however, have more than one named
insured, listing each named insured in the declarations and
designating one of them as the "first named insured."

f. In such cases, it will be the first named insured who is
responsible for paying the policy premium and to whom
notice of cancellation is sent. References in the policy to
"you" are references to the named insured(s).

g. Persons acting as trustees within the trust have automatic
insured status with respect to their duties.

h. Trustees of a named insured's estate (when the named
insured is an individual) and trustees of a living trust are
sometimes added by endorsement as insureds to the
individual named insured's policy.

i. CG 20 23 Additional Insured — Executors, Administrators,
Trustees or Beneficiaries may need to be added. 

j. However, the CG 20 26 – ADDITIONAL INSURED —
DESIGNATED PERSON OR ORGANIZATION may be the
best coverage for the trust to handle both operations and
premises exposure that the trust may be exposed because
of its ownership of the designated property if not the first
named insured or a named insured on the policy.
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SECTION II—WHO IS AN INSURED  

1. If you are designated in the Declarations as:

a. An individual, you and your spouse are insureds, but only with respect to
the conduct of a business of which you are the sole owner.

b. A partnership or joint venture, you are an insured. Your members, your
partners, and their spouses are also insureds, but only with respect to
the conduct of your business.

c. A limited liability company, you are an insured. Your members are also
insureds, but only with respect to the conduct of your business. Your
managers are insureds, but only with respect to their duties as your
managers.

d. An organization other than a partnership, joint venture, or limited liability
company, you are an insured. Your "executive officers" and directors are
insureds, but only with respect to their duties as your officers or
directors. Your stockholders are also insureds, but only with respect to
their liability as stockholders.

e. A trust, you are an insured. Your trustees are also insureds, but only
with respect to their duties as trustees.

k. Coverage for premises liability, operations liability, products
liability, completed operations liability, insured contract,
vicarious or contingent liability, operation of mobile
equipment, personal injury, and advertising injury will apply.

l. Defense will be outside the limits.

m. All coverage exclusions will apply.

n. All attached endorsements will also apply to coverage.

4. Commercial Crime Forms can be purchased by the trust to cover
specific loss exposures and the named insured can be the trust.
Commercial Crime Forms are as follows:
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a. CR 00 20, Commercial Crime Coverage Form (Discovery
Form) (for use in a package policy)

b. CR 00 21, Commercial Crime Coverage Form (Loss
Sustained Form) (for use in a package policy)

c. CR 00 22, Commercial Crime Policy (Discovery Form)
(monoline crime policy)

d. CR 00 23, Commercial Crime Policy (Loss Sustained Form)
(monoline crime policy)

e. The most important coverage will be for the trustee to be
covered under the Employee dishonesty coverage
(sometimes called employee theft coverage). It is the single
most important type of crime coverage.

f. Please note that directors and trustees of the insured's
business are not considered employees except while they
are performing duties that come within the scope of an
employee's usual duties as the trustee.

g. Distribution of funds from the trust is an important loss
exposure that needs the employee theft coverage.

h. In addition, independent contractors, agents, brokers, etc.,
persons who are paid by the named insured to perform a
service but who are not under the direction and control of the
insured in the performance of that service are not considered
employees of the trust.

5. Business autos can be owned by a Trust used in the operation of a
business enterprise.

a. The named insured can be in the name of the trust as the
first named insured if all of the vehicles are owned by the
trust.

b. If certain autos are owned by the trust but the primary first
named insured is different than the trust, an endorsement
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will be needed to make the auto a covered auto and the trust 
an insured.  

1) Symbol 1 for any auto (Covers the Auto)

2) CA 20 48 10 13 DESIGNATED INSURED FOR
COVERED AUTOS LIABILITY COVERAGE
ENDORSMENT should be added to the auto policy
to cover the trust.

This endorsement modifies insurance provided under the following:  

AUTO DEALERS COVERAGE FORM  
BUSINESS AUTO COVERAGE FORM  
MOTOR CARRIER COVERAGE FORM  

With respect to coverage provided by this endorsement, the provisions of the 
Coverage Form apply unless modified by this endorsement. This endorsement 
identifies person(s) or organization(s) who are "insureds" for Covered Autos Liability 
Coverage under the Who Is An Insured provision of the Coverage Form. This 
endorsement does not alter coverage provided in the Coverage Form. This 
endorsement changes the policy effective on the inception date of the policy unless 
another date is indicated below: 

Each person or organization shown in the Schedule is an "insured" for Covered 
Autos Liability Coverage, but only to the extent that person or organization qualifies 
as an "insured" under the Who Is An Insured provision contained in Paragraph A.1.
of Section II – Covered Autos Liability Coverage in the Business Auto and Motor 
Carrier Coverage Forms and Paragraph D.2. of Section I – Covered Autos 
Coverages of the Auto Dealers Coverage Form. 

6. Commercial Umbrella or Excess Liability Coverage Forms must be
modified to include the trust for liability loss exposures.

a. If the trust is the enterprise, then the trust can be the named
insured. Make sure that the underlying policies have the trust
as the first named insured to make sure that coverage is
concurrent.
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b. If the trust is an additional insured, then the definition of
insured should be reviewed to determine if additional insured
is included. If not, then add the additional insured
endorsement should be added. The ISO Umbrella
automatically includes trust and additional insureds.

SECTION II – WHO IS AN INSURED     

1. Except for liability arising out of the ownership, maintenance, or use of "covered
autos":

a. If you are designated in the Declarations as:

(1) An individual, you and your spouse are insureds, but only with
respect to the conduct of a business of which you are the sole
owner.

(2) A partnership or joint venture, you are an insured. Your members,
your partners, and their spouses are also insureds, but only with
respect to the conduct of your business.

(3) A limited liability company, you are an insured. Your members are
also insureds, but only with respect to the conduct of your
business. Your managers are insureds, but only with respect to
their duties as your managers.

(4) An organization other than a partnership, joint venture, or limited
liability company, you are an insured. Your "executive officers"
and directors are insureds, but only with respect to their duties as
your officers or directors. Your stockholders are also insureds, but
only with respect to their liability as stockholders.

(5) A trust, you are an insured. Your trustees are also insureds, but
only with respect to their duties as trustees. . . .

c. Must read the insurance contacts carefully.
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V. CONCLUSION

A. RISK IDENTIFICATION IS THE KEY TO SUCCESS

1. The keys to successful risk identification are insatiable curiosity, an
imaginative mind, a bit of pessimism, and the ability to
communicate well with others.

2. Some of the tasks of getting information can be delegated or
requested from others, such as cash exposures, trust agreements,
and securities at risk from the financial officers.

3. Therefore, it is important to have systematic methods for ensuring
that all phases of risk identification are completed.

4. Some organizations rely on periodic audits from risk management
consultants to see that the job is being performed properly; some
use the consultant on a continuing retainer basis.

5. However, the general practice for most organizations without in-
house staff is to rely on the agent or broker.

6. Insurance agents and brokers therefore should all be thoroughly
conversant with the techniques of risk identification and
measurement.

7. Even though their compensation is from the sale of insurance, they
will often be called upon to act as risk manager.

8. The producer who can perform continuing risk analyses for a client
and provide periodic detailed information will be of immense value
to the client and specifically if involved in the trust decisions being
made by the client.

B. DID NOT FOCUS ON FOREIGN TRUST LAWS

1. There are trust laws and/or trust like devices in many countries
around the world.

2. The 1985 Hague Convention on the Law Applicable to Trusts and
on Their Recognition provides guidance around the world.
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3. Be careful when dealing with foreign trusts.

C. FIVE COMMON REASONS FOR USING TRUSTS

1. The avoidance of probate.

2. Providing property management for those who cannot, out not, or
wish not to manage for themselves.

3. Providing for the limited and successive enjoyment of property over
several generations.

4. The saving of taxes; and

5. The insulation of the trust property from the claims of beneficiaries’
creditors.

D. REMEMBER: A trust involves three elements, namely: (1) a
trustee who holds the property and the property is subject
to equitable duties to deal with it for the benefit of another;
(2) a beneficiary, to whom the trustee owes equitable
duties to deal with the trust property for his or her benefit;
and (3) trust property, which is held by the trustee for the
beneficiaries.

1. KNOW WHICH PARTY YOU ARE INSURING.

2. There are over one hundred (100) distinct types of
trusts, and they all have varying purposes.
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The Court rejected the applicability to the innocent insured 
doctrine to the rescission question in this case. The Court 
said that coverage cases applying the doctrine “usually 
involve the enforcement of policy exclusions” adding that 
“the innocent insured doctrine makes sense in that context 
because the insured’s innocence is relevant to whether an 
intentional act invokes an exclusion to coverage. But the 
innocent insured doctrine appears irrelevant to rescission, a 
recognized remedy for even innocent misrepresentations.”

The Court said that “unlike in a rescission case, the 
innocence of an insured matters a great deal when another 
insured’s wrongdoing triggers a policy exclusion, and a 
dispute arises over whether the insured has a duty to defend 
the innocent insured under a policy that indisputably was in 
effect.” But the issues of insurance coverage governed by 
common law rules of policy language interpretation are 
“significantly different from the question of whether an 
insurance policy should be enforced in the first place.”
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I. INTRODUCTION 
 

A. Covered Event or Not? 
 

1. A cement company was sued by a group of homeowners alleging 
that, during the construction of a nearby airport, the cement 
company generated large quantities of dust and exhaust fumes.  

 
2. The plaintiffs in the personal injury case claimed that the dust 

contaminated the homeowner’s drinking water and cisterns and 
caused breathing disorders which led to other “unspecified 
physical, emotional, and psychological damage.”  

 
3. The plaintiffs also alleged that emissions from construction vehicles 

were causing similar problems.  
 
4. The cement company tendered the plaintiff’s complaint to its 

Commercial General Liability insurance company. 
 

a. Has defense been triggered?  
 
b. Will the policy pay legally obligated to pay? 
 
c. Will there be a reservation of rights? 
 

5. It was agreed by the parties, that the insurance company would 
defend the insured pursuant to the reservation of rights letter which 
asserted the right to withdraw from the suit at any future date if it 
were determined that the homeowner’s injuries were outside the 
scope of the coverage form.  

 
6. The cement company concerned that the claim might not be 

covered commenced a declaratory judgment action to determine 
whether the insurer was obligated to defend and indemnify the 
cement company under the coverage form. 

 
7. The Commercial General Liability Coverage Form defines 

pollutants as “any solid, liquid, gaseous, or thermal irritant or 
contaminant, including but not limited to smoke, vapor, soot, fumes, 
acids, alkalis, chemicals, and waste.”  
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8. The cement company lost in the trial court and appeals the 
decision.  

 
9. On appeal, the cement company argued that it reasonably believed 

its coverage form would provide coverage for construction-related 
harms such as those caused by dust and engine fumes.  

 
10. The cement company urged the appeals court to reverse the trial 

court decision based upon the doctrine of reasonable expectations. 
 
11. The cement company also argued that the pollution exclusion was 

meant to exclude coverage for environmental pollution similar to 
dumping hazardous waste and the exclusion is ambiguous because 
a particular term of the coverage form is susceptible to multiple 
interpretations.  

 
12. The appellate court noted that, although it was true that in some 

states have limited the reach of the pollution exclusion to 
environmental catastrophes, while other courts have not given it 
that limitation, this did not demonstrate that the exclusion is 
ambiguous.  

 
“The trouble with [cement company] approach is that, instead of asking whether the 
contractual language is clear and then applying the exclusion’s unambiguous 
meaning, it looks at the effects of the exclusion and concludes that the language 
must be unclear because it produces in the [cement company] view, bad results. 
That is an unduly intrusive way to evaluate the relationship between two 
sophisticated commercial entities bargaining at arm’s length.”  

       
13. The appeals court rendered the decision in favor of the insurance 

company.  
 
14. The court focused on the portion of the pollution exclusion 

referencing the “release” of any “solid . . . irritant or contaminant,” 
including “fumes” and “gaseous contaminants.”  

 
15. The inclusion of such language according to the court placed the 

allegations in the homeowner’s complaint outside the coverage 
forms intent.  
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16. The court rules that the coverage form “provides no insurance 
coverage when bodily injury or property damage results from 
airborne solids and fumes such as the dust clouds and the engine 
exhaust” in the complaint.   

 
17. This decision rejects case decisions in California, Illinois, Kentucky, 

and New Jersey that had previously found the breadth of the 
exclusion must have been intended to apply more narrowly or only 
to environmental catastrophes.  

 
18. SOLUTION: The cement company should have purchased a 

contractor’s pollution liability policy.  
 
19. Devcon Int’l Corp. v. Reliance Ins. Co., 609 F.3d 214 (3d Cir.2010) 
 
20. Please remember, if the substance involved is not a pollutant, then 

the Commercial General Liability Coverage Form or Commercial 
Auto Coverage Form provides defense and pays what the client is 
legally obligated to pay. 

  
21. ISO Common Pollutant Definition  

 
"Pollutants" mean any solid, liquid, gaseous or thermal irritant or 
contaminant, including smoke, vapor, soot, fumes, acids, alkalis, 
chemicals, and waste. Waste includes materials to be recycled, 
reconditioned, or reclaimed.” 

  
B. Current Events That Could Impact Risk Finance Decisions 
 

1. Courts have been interpreting the Commercial General Liability 
Coverage Form definition of Pollutants since 1986 and the courts 
have added the following substances to the definition.  

 
a. Asbestos - R.T. Vanderbilt Co. v. Hartford Accident & Indem. Co., 

2019 Conn. LEXIS 266 (Oct. 1, 2019) Connecticut's high court 
delivered a significant decision favoring policyholder in 
coverage litigation surrounding thousands of asbestos 
claims. The high court ruled that (1) a continuous trigger 
theory of coverage applies to asbestos-related disease 
claims; (2) the expert opinion attempting to establish the 
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timing of the asbestos injury was inadmissible; (3) the 
"unavailability of insurance" exception applied; and (4) the 
standard pollution exclusions in CGL policies do not bar 
coverage for asbestos-related disease claims. However, the 
court did provide a small victory to a few insurance 
companies involved. Specifically, the high court ruled that 
occupational disease exclusions "bar coverage for 
occupational disease claims brought not only by employees 
of Vanderbilt but also by individuals who contracted an 
occupational disease in the course of their work for other 
employers." 

 
b. Asbestos - A-One Oil, Inc. v. Massachusetts Bay Ins. Co., 

250 A.D.2d 633, 672 N.Y.S.2d 423 (App. Div. 2d Dep't 1998) 
(asbestos is a type of irritant or contaminant encompassed 
by the policy's definition of "pollutant") 

 
c. Sewage - Blackhawk-Cent. City Sanitation Dist. v. American 

Guar. & Liab. Ins. Co., 214 F.3d 1183 (10th Cir. 2000) 
(applying CO Law) (suspended solids, fecal coliform 
bacteria, ammonia, and residual chlorine in sewage 
discharged into a river qualified as "waste material" and 
"contaminants" within the broad definition of "pollutants"). 

 
d. Lead Paint - Auto Owners Ins. Co. v. City of Tampa Housing 

Auth., 231 F.3d 1298 (11th Cir. 2000) (applying FL law) (lead 
additive in lead paint is a "chemical" in the definition of 
"pollutant"). 

 
e. Lead Paint - Georgia Farm Bureau Mut. Ins. Co. v. Smith, 

2016 Ga. LEXIS 245 (Ga. March 21, 2016) ("the GFBM 
case"), the Georgia Supreme Court held that lead paint 
unambiguously qualified as a "pollutant" and that the 
absolute pollution exclusion barred coverage for a child's 
bodily injury claims allegedly caused by ingesting lead paint. 
Interestingly, in March 2015, the Georgia Court of Appeals 
issued its decision in the exact same case and declined to 
apply the absolute pollution exclusion to bar coverage for the 
underlying claim. 
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f. Gasoline - Crescent Oil Co. v. Federated Mut. Ins. Co., 20 
Kan. App. 2d 428, 888 P.2d 869 (Ct. App. 1995) - gasoline 
that leaked from an underground storage tank into the 
basement of a neighboring property was a "contaminant" 
within the meaning of a total pollution exclusion in CGL 
policy issued to gas station owner. 

 
g. Smoke - Indiana Lumbermens Mut. Ins. Co. v. West Oregon 

Wood Products, 268 F.3d 639 (9th Cir. 2001) (applying OR 
law) - absolute pollution exclusion barred coverage for 
complaint against the insured for "operation of its factory so 
that ... gases, smoke and particulates ... are emitted into the 
atmosphere". 

 
h. Pepper Spray - Endurance Am. Specialty Ins. CO. v. Savits-

Daniel Travel Ctrs., Inc., 2014 U.S. Dist. LEXIS 80370 (S.D. 
Fla. May 12, 2014) - pepper spray dispersed by an individual 
into a crowd at a bar qualified as a "pollutant," and the 
pollution exclusion barred coverage for the underlying 
wrongful death claim. 

 
i. Carbon Dioxide - Maxum Indem. Co. v. Florida Constr. 

Servs., 59 F. Supp. 3d 1382 (M.D. Fla. 2014) - CGL policy's 
total pollution exclusion barred coverage for wrongful death 
claim after tenant died in her sleep when she inhaled carbon 
monoxide fumes that penetrated the common tenant 
separation wall between her bedroom and her neighbor's 
garage. 

 
j. Chinese Drywall - CDC Builders, Inc. v. Amerisure Mut. Ins. 

Co., 2011 U.S. Dist. LEXIS 114509 (S.D. Fla. Aug. 16, 2011) 
- CGL policy's total pollution exclusion barred coverage for 
underlying claims alleging that sulfide gases and other 
chemicals emitted from Chinese drywall installed by insured 
home builder caused condominium owners' damages. 
 

k. Chinese Drywall - General Fid. Ins. Co. v. Foster, 808 F. 
Supp. 2d 1315 (S.D. Fla. 2011) - total pollution exclusion in 
CGL policies barred coverage for underlying claim alleging 
that sulfide gases and other chemicals emitted from Chinese 
drywall installed by insured home builder caused 
homeowner's bodily injury and property damage. 
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2. Some substances according to the Courts do not qualify as a 
“Pollutant”. 

 
a. Waterborne Bacteria -  Keggi v. Northbrook Prop. & Cas. 

Ins. Co., 13 P.3d 785 (Ariz. Ct. App. 2000) 
 

1) A professional golfer claimed that she was injured by 
drinking water at the insured golf course that was 
contaminated with fecal coliform bacteria. 

 
2) The court held that living, waterborne bacteria do not 

"fit neatly" into the policy definition as "solid" or "liquid" 
contaminants. 

 
3) Therefore, the court held that the absolute pollution 

exclusion did not apply.  
 
b. Clean Floodwater - State Auto Prop. & Cas. Ins. v. Gorsuch, 

323 F. Supp. 2d 746 (W.D. Va. 2004) (applying VA law) 
 
1) The insured installed culverts along a natural stream 

on the insured premises, which were insufficient to 
handle heavy rains, and which caused flooding on an 
upstream property. 

 
2) The court held that ordinary, uncontaminated 

floodwater is not a "liquid ... irritant or contaminant" or 
a "pollutant" under these circumstances.  

 
c. Excessive Noise and Light - Titan Holdings Syndicate, Inc. v. 

Keene, 898 F.2d 265 (1st Cir. 1990) (applying NH law)  
 
1) A resident sued the insured municipality for operating 

a sewage treatment plant next to his property. 
 
2) In part, the resident complained about "loud and 

disturbing noises during the night" and "unduly bright 
night lighting." 
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3) The First Circuit held that, although excessive noise 
and light may be "irritants," they are not "solid, liquid, 
gaseous or thermal."  

 
4) Further, the court held that noise and light are not 

generally thought of as similar to "smoke, vapor, soot, 
fumes, acids, alkalis, chemicals or waste" within the 
meaning of the policy definition of "pollutants." 

 
d. Clean Foundry Sand -  West Bend Mut. Ins. Co. v. Iowa Iron 

Works, Inc., 503 N.W.2d 596 (Iowa 1993) 
 

1) The Iowa Department of Natural Resources brought 
an action against the insured for unauthorized 
disposal of "foundry sand," which the insured had 
delivered to a third party for use in filling and 
landscaping the site of an old quarry. 

 
2) The court essentially held that foundry sand, which 

was apparently clean, and which apparently did not 
contaminate the quarry where it was used as a filler, 
did not clearly meet the definition of a "solid ... 
contaminant ... including waste."  

 
e. But absent a weird fact pattern, courts are very likely to find 

that a particular substance meets the literal terms of the 
policy definition of "pollutants" under post-1986 exclusion. 

 
3. Three Pollution Risk Factors Considered by the Courts  

 
a. Although the courts do not precisely explain how they are 

determining if a given claim scenario is similar to "traditional 
environmental pollution," it appears as if they are impliedly 
assessing three pollution risk factors: 

 
b. First, the "operational frequency," which is the frequency 

with which the insured's operations involve the pollutant at 
issue; 
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c.  Second, the "expected toxicity" of the particular substance 
causing injury to the claimant or contaminating the 
environment; and 

 
d.  Third, the "geographic severity," or the potential for wide-

scale harm as a result of the activity giving rise to the claim. 
 
e. When a value is assigned to each factor (i.e., "very high," 

"high," "medium," "low," or "very low"), they establish a 
"pollution risk profile" for the claim, which courts appear to 
be subconsciously using to determine whether a post-1986 
pollution exclusion should apply. 

 
4. Hundreds of everyday products are made with highly toxic 

fluorinated chemicals called PFAS.  
 
5, PFAS chemicals build up in our bodies and never break down in 

the environment.  
 
6. Very small doses of PFAS have been linked to cancer, reproductive 

and immune system harm, and other diseases. 
 
7. For decades, chemical companies covered up evidence of PFAS’ 

health hazards.  
 
8. Today nearly all Americans, including newborn babies, have PFAS 

in their blood, and more than 200 million people may be drinking 
PFAS-tainted water.  

 
9. What began as a “miracle of modern chemistry” is now a 

national crisis. Think Teflon everyone. 
 
10. Numerous studies link these and closely related PFAS chemicals 

to: Testicular, kidney, liver and pancreatic cancer, Reproductive 
problems, Weakened childhood immunity, Low birth weight, 
Endocrine disruption, Increased cholesterol, Weight gain in children 
and dieting adults. 

 
11. PFOA, PFOS and the related phased-out compounds are called 

“long chain” chemicals because they contain eight carbon atoms, 
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12. Since these chemicals have been phased out, the EPA and 
the Food and Drug Administration have recklessly allowed the 
introduction of scores of “short chain” replacements, with six carbon 
atoms. 

 
13. Although the original PFAS chemical used to make Teflon has been 

taken off the market, Teflon and other brands of nonstick cookware 
are still produced with new PFAS that may be no safer. 

 
14. PFAS chemicals are widely used to coat paper and 

cardboard wrappers for fast food and bakery goods. 
 
15. PFAS chemicals lurk in stain-resistant furniture and 

carpets treated with Scotchgard, Stainmaster and other fabric 
treatments. 

 
16. Clothes labeled stain- or water-repellent, such as Gore-Tex 

jackets, usually contain PFAS chemicals. 
 
17. PFAS are even in personal care products and cosmetics. 
 
18. Under the Safe Drinking Water Act, EPA has the authority to set 

enforceable National Primary Drinking Water Regulations 
(NPDWRs) for drinking water contaminants and require monitoring 
of public water systems.  

 
19. On August 26, 2022, EPA issued a proposal to designate two 

(PFOA & PFOS) of the most widely used PFAS as hazardous 
substances under CERCLA, or Superfund.  

 
20. This rulemaking would increase transparency around releases of 

these harmful chemicals and help to hold polluters accountable for 
cleaning up their contamination and changes pollution insurance 
coverages and complexity in marketing. 

 
21. In addition, current Pollution Liability Insurance Coverage Forms 

have not excluded or restricted coverage for climate change –
related losses. {ESG Issues] 
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22. This could change in the future for the auto, steel, utility and paper 
industries because their operations or products’ create greenhouse 
gas emissions. 

 
23. Directors and Officers Liability policies will soon have further 

exclusions or limitations added to the Coverage Forms concerning 
Climate-Change related claims and PFAS chemicals. 

 
    C. Learning Objectives  

 
1. What do you want to accomplish by this seminar?  What questions 

do you want answered over the next four hours? 
 
2. To identify the areas of environmental exposure for businesses and 

organizations.   
 

3. To identify and explain the legal concepts and remedies those are 
related to environmental legal liability of persons or organizations.  

 
4. To identify and explain sources of environmental liability based 

upon important Federal Environmental Statutes.   
 

5. To explain pollution exclusions found in the Commercial General 
Liability Coverage Form.  

 
6. To review mold and its relation to pollution coverages.   

 
7. To identify and explain the types of environmental insurance 

coverages that are available to fill gaps left by pollution exclusions 
in standard liability policies.   

 
II. OVERVIEW AND RISK MANAGEMENT ISSUES  
 

A. Environmental Impairment and Pollution Defined [ESG] 
 

1. Developing an Environmental Management Strategy (EMS) 
 

a. In order to be competitive, your clients need to be green, 
sustainable, transparent, and carbon neutral and friendly to 
the environment.  
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b. An Environmental Management Strategy (EMS) assist your 
clients in managing the environmental demands placed on 
them by customers, clients, employees, government, and 
not-for profit organizations designed to protect the 
environment.  

 
c. Your client must first understand its Environmental footprint. 
  

2. Your client must address and respond to the following questions to 
determine its Environmental Footprint. 
 
a. Does your client or is your client required to meet local, state 

or federal government reporting requirements?  
 
b. Is your client impacted by SOX, FAS 5, FIN 14, SAB 92 

Ruling, FIN 47 or GASB 49? 
 
1) Sarbanes Oxley Financial and Accounting Disclosure 

Information www.sarbanes-oxley.com  
 
2) FAS 5 rules require companies to disclose 

environmental contingencies if the liabilities are 
material to the financial condition of the company; 
companies must then accrue the estimated cost of the 
liabilities with a charge to income.   

 
3) FASB requires corporations to accrue for the future 

liabilities only if the cost can be reasonably estimated 
and the liability is probable. In cases in which the 
liability is probable but cannot be estimated, the 
company needs to disclose only the nature of the 
liability.  

 
4) FIN 14 pushes for more disclosure. It states that even 

if a company has only enough information to work up 
a range of estimates, it's required to disclose that 
range.  
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5) Under FIN 14, corporate accountants must accrue 
either the best estimate in the range, or if that can't be 
determined, the minimum amount.  

 
6) SEC decided more guidance was needed and issued 

Staff Accounting Bulletin 92. The rule warned 
companies that the cost of environmental remediation 
was "unlikely" to be zero and that a "known minimum" 
estimate was required, but SAB 92 did not make it 
illegal to report zero or a relatively low estimate. 

  
7) FASB Interpretation Number 47 – Concerning the 

Accounting for Conditional Asset Retirement 
Obligations addresses the sale or purchase of 
environmentally impacted properties.   

 
8) FIN 47 states that the fair value of a liability for the 

conditional asset retirement obligation should be 
recognized when incurred – generally upon 
acquisition, construction, or development and (or) 
through the normal operation of the asset.  

 
9) Under FIN 47, the uncertainty about the timing and 

(or) method of settlement of a conditional asset 
retirement obligation should be factored into the 
measurement of the liability when sufficient 
information exists.  

 
10) GASB Statement 49, Accounting and Financial 

Reporting for Pollution Remediation Obligations, 
identifies the circumstances under which a 
governmental entity would be required to report a 
liability related to pollution remediation.  

 
11) According to the GASB 49 standard, a government 

would have to estimate its expected outlays for 
pollution remediation if it knows a site is polluted and 
any of the following recognition triggers occur: 
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a) Pollution poses an imminent danger to the 
public or environment and a government has 
little or no discretion to avoid fixing the problem 

b) A government has violated a pollution 
prevention-related permit or license  

c) A regulator has identified (or evidence 
indicates it will identify) a government as 
responsible (or potentially responsible) for 
cleaning up  pollution, or for paying all or 
some of the cost of the clean up  

d) A government is named (or evidence indicates 
that it will be named) in a lawsuit to compel it to 
address the pollution   

e) A government begins or legally obligates itself 
to begin cleanup or post-cleanup activities. 

f) Generally limited to amounts the government is 
legally required to complete.  

 c. Does your client generate a waste stream, air emissions, or 
storm sewer runoff?  

 
d. ESG stands for Environmental, Social, Governance and is 

used as an investment strategy to “encourage” organizations 
to “act responsibly.”  

 
e. ESG works by analyzing organizations across three criteria 

— their environmental footprint, their stance on social 
issues, and internal corporate governance.  

 
 f. The Environmental component is generally about climate 

change and carbon emissions but it does include - Air and 
water pollution, Biodiversity, Deforestation,  Energy 
efficiency, Waste management, and Water scarcity. 
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g Does your client use Toxic Release Inventory Chemicals? 
 
h. Should your client get an ISO 14000 certification?  

 
1) The ISO 14000 environmental management 

standards exist to help organizations minimize how 
their operations negatively affect the environment 
(cause adverse changes to air, water, or land) and 
comply with applicable laws and regulations.  

 
2) ISO 14001 is the international specification for an 

environmental management system (EMS). It 
specifies requirements for establishing an 
environmental policy, determining environmental 
aspects and impacts of products, activities or 
services, planning environmental objectives and 
measurable targets, implementation and operation of 
programs to meet objectives and targets, checking 
and corrective action, and management review. 
  

i. Is your client planning on going Carbon Neutral? 
 
j. Does your client have a neighbor that is contaminating their 

property? 
 
k. Does your client have underground or above ground storage 

tanks? 
 
l. Does your client understand the numerous definitions of 

Environmental Impairment, Pollution and Pollutants that may 
impact his or her environmental risk management program? 

 
m. Have you as the Agent/Broker disclosed all of the coverage 

limitations in the standard ISO policies provided to the 
Client?  

 
3. What is Pollution or Environmental Impairment according to Black’s 

Law Dictionary?  
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Contamination of the environment by a variety of sources including but not limited to 
hazardous substances, organic wastes and toxic chemicals. Pollution is legally 
controlled and enforced through various federal and state laws and agencies, 
including common law nuisance laws.  

 
4. EPA Final Endangerment Finding - The document issued by EPA 

on December 7, 2009, was its final "endangerment" and "cause or 
contribute" findings. In it, EPA made the following rulings: 
a. Six long-lived GHGs—carbon dioxide (CO2), methane (CH4), 

nitrous oxide (N2O), hydrofluorocarbons (HFCs), 
perfluorocarbons (PFCs), and sulfur hexafluoride (SF6)—
qualify as "air pollution" under the Clean Air Act.  
 

b. The accumulated scientific evidence compels the conclusion 
that GHGs are causing global warming, which, in turn, 
threatens public health and welfare. 

 
c. Section 202(a) transportation sources—passenger cars, light 

duty trucks, other trucks, buses, motorcycles, and 
commercial refrigeration equipment—are responsible for 23 
percent of total GHG emissions in the United States and 
therefore "contribute to" the global warming problem. 

 
d. The Clean Air Act therefore requires EPA to establish GHG 

emission standards for new cars and trucks. EPA has no 
discretion to avoid or delay this action for policy reasons. 

 
5. What is the Insurance Services Office Definition of Pollutants in the 

Commercial General Liability Coverage Form and Commercial Auto 
Coverage Form?  

 
15.  "Pollutants" mean any solid, liquid, gaseous or thermal irritant or contaminant, 

including smoke, vapor, soot, fumes, acids, alkalis, chemicals and waste. 
Waste includes materials to be recycled, reconditioned or reclaimed. 

 
6. What is the Environmental Protection Agency definition of a 

pollutant? 
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Generally, any substance introduced into the environment that adversely affects the 
usefulness of a resource.  

 
a. The EPA under 42 U.S.C. §11023(j) must maintain a 

national toxic chemical inventory, as well as records on the 
annual amounts of chemicals transported to, produced at, 
consumed at, accumulated at, released from, and 
transported from facilities. 

 
b. The EPA may add to the list if a chemical is known to cause 

or can be reasonably anticipated to cause Asignificant acute 
human health effects at concentration levels that are 
reasonably likely to exist beyond facility site boundaries as a 
result of continuous or frequently recurring releases. 
42U.S.C. § 11023(d) (2) 

 
c. "Any person", which includes state governors, may petition 

the EPA to list chemical on the Agency’s Toxic Chemical 
List. The EPA must respond to the petition either by 
commencing rule making preliminary to the listing of the 
chemical or by explaining why the petition is denied. 42 
U.S.C. § 11023(e) 

   
B. Scope of the Pollution Problem - Cost of Cleaning up 

America  
 

1. U. S. G.A.O. estimates that there are some 85,000 contaminated 
sites covering hundreds of thousands of acres in the country. 
 

2. United States General Accounting Office estimates that there are 
over 150,000 acres of abandoned industrial land that is 
contaminated. 

 
3. United States General Accounting office estimates that identified 

cleanup sites under CERCLA will cost between $75 billion to $650 
billion to clean up.   
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4. It is estimated that approximately 750,000 commercial buildings 
contain asbestos. Of those buildings, 300,000 have a present 
exposure that need present attention.  

 
5. Underground Storage Tanks - Threat to nations water supply.  

 
a. Removal Cost is $10,000 a tank 
 
b. Estimate number of underground storage tanks that contain 

petroleum or toxic chemicals is between 1,500,000 to 
2,000,000.    

 
c. EPA estimates that at least 25% are leaking.  
 
d. Cleanup costs are 25% of 2,000,000 times $10,000 = $5 

billion 
 

6. U.S. Congress states that the United States of America annually 
produces millions of tons of pollution and spends tens of billions of 
dollars per year controlling this pollution.  

 
 Policy Statement  
 
The Congress hereby declares it to be the national policy of the United States that 
pollution should be prevented or reduced at the source whenever feasible; pollution 
that cannot be prevented should be recycled in an environmentally safe manner, 
whenever feasible; pollution that cannot be prevented or recycled should be treated in 
an environmentally safe manner whenever feasible; and disposal or other release into 
the environment should be employed only as a last resort and should be conducted in 
an environmentally safe manner.   

 
C. Loss Exposure  

 

Learning Objective 1: To identify the areas of environmental 
exposure for businesses and organizations. 

 
1. Assessing Environmental Risk is the foundation of an 

Environmental Management System (EMS).  
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2. The Environmental Efficiency Evaluation (EEE) becomes the 
foundation upon which your client assesses their environmental 
exposures. 

 
a. The EEE assists in identifying direct and indirect 

environmental issues affecting a client.  
 
b. The EEE focuses on four key questions to provide an 

environmental base line for developing a sound Risk 
Management Program that includes appropriate Risk 
Transfer tools.  

   
3. What is coming in the Front Door of your Client’s Operations?  

 
a. Evaluate raw materials, suppliers, business vendors, 

salespeople, tenants, students, products, etc.  
 
b. What is your client’s strategy if a vendor has an 

environmental loss that impedes the ability to deliver goods 
and services or that may generate a lawsuit for your client? 
[Dependent Property Time Element Exposure or Supply 
Chain Disruption Coverage to include Environmental 
Impairment Coverage Triggers]  

 
c. Remember that clients and vendors can create direct and 

indirect environmental liabilities though contracts, Broad 
Form Vendor Additional Insured Endorsements, and product 
delivery operations. 

 
Excelsior, Inc. hired a transportation company (Contract Carrier) to bring in a liquid 
solvent used in making detergents and paints.   
 
When the truck carrying the shipment veered off the road and tumbled into the river 
below, the tank trailer ruptured upon impact, leaking its contents.  
 
A cloud of toxic vapor settled over the area, causing the evacuation of 8,000 people 
in neighboring towns, Hundreds of gallons of the chemical traveled down-stream 
polluting a nearby lake and destroying vegetation and thousands of fish.  
 
The cause of the accident was because of poor vehicle maintenance and the total 
claims cost was $3,000,000.  Excelsior was named in the lawsuit because it owned 
the pollutant, and the transportation company had no pollution insurance for this loss.  
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    d. Possible solutions to protect Excelsior: 
 

1) Excelsior should purchase their raw materials FOB 
point of delivery, so they do not own the materials 
until they are off loaded on their property. 

 
2) Excelsior could write a contract that transfers the 

environmental liability to the transporter until the 
purchased material is delivered and off-loaded.  

 
3) Excelsior could only use transporters that carry 

pollution liability insurance with adequate limits of 
coverage.   

 
4) Excelsior could purchase third party transportation 

pollution liability insurance to cover their exposure 
while third parties are transporting their goods.  

 
5) PLEASE REMEMBER THAT EXCELSIOR HAS 

RESPONSIBILITY FOR THE GOODS ON A BASIS 
OF CRADLE TO GRAVE.  

 
6) The best solution would be to have Excelsior 

purchase the Third-Party Transportation Pollution 
Liability Insurance.  

 
7) PLEASE remember – Transporters subject to the 

Federal Motor Carrier Safety Administration (FMCSA) 
and the requirement for a MCS 90 Form. 

 
8)   Since March 31, 2003, transporters are subject to a 

civil penalty of no more than $11,000 for each 
violation for carriers and $2,750 in fines for failure to 
comply.  

  
4. What is going on in and around your client’s corporate or 

operational walls? 
 

a. How does your client store, handle, treat, and dispose of raw 
materials, supplies, waste, etc.?  
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b. Is your client subject to any environmental laws or 
regulations?  

 
c. What vendor services are going on inside your client’s 

corporate or operational walls?  
 
d. Vapor intrusion from contaminated soil and groundwater into 

structures can potentially create significant liability and will 
have a material impact on property values. 
1) ASTM approved a New Standard E 26000 – Practice 

for Assessment of Vapor Intrusion into Structures on 
Property Involved in Real Estate Transactions.  

 
2) “The specific intent was to establish a methodology to 

determine whether or not there is a reasonable 
probability that vapor intrusion could present an 
environmental risk and liability.” 

 
3) The evaluation process consists of four tiers. 

 
a) The first two screening tiers are used to assess 

the potential for a vapor intrusion issue to exist, 
so that properties with a low risk can be 
screened quickly and inexpensively.  

 
b) The third tier provides for more site specific 

and comprehensive investigations if the 
potential for vapor intrusion cannot reasonably 
be eliminated at the tier 1 or tier 2 levels.  

 
c) Tier 4 addresses mitigation alternatives.       

 
Harvey Tool Manufacturing, Inc. stored bag house dust containing heavy metals in 
an uncovered dumpster behind its manufacturing facility. Whenever it rained, storm 
water mixed with the dusts, forming slurry, which ran off site. 
 
Soil testing of a nearby stream showed high levels of lead, cadmium, and mercury.  
The contaminant source was determined to be the dumpster runoff.  Harvey was 
responsible for cleanup costs that exceeded $250,000.  

 
e. Possible solutions to protect Harvey Tool Manufacturing, Inc.  



Environmental Impairment Liability Advanced Coverages 
 

© Snoaspen Insurance Group, Inc. 2004 - 2023 Page 22 
 

1) Purchase Financial Institution Environmental Liability 
Insurance by the banks that provide lines of credit or 
loans to Harvey Tool to protect their ownership 
interest in the properties.  

 
2) Purchase Underground Storage Tank Liability 

Insurance by Harvey.  
 
3) Purchase Pollution Legal Liability or Environmental 

Impairment Liability Insurance by Harvey.  
 
4) Develop an EMS team to respond to the issues 

determined from the EEE questionnaire that takes all 
areas of the enterprise into account, assesses and 
prioritizes the company’s environmental risks, and 
blends then into a business platform.   

  
5. What is going out your client’s back door?  

 
a. This analysis involves an evaluation of finished products, 

equipment or services, recyclables, waste materials, vendor 
services, transportation and delivery, temporary storage of 
products, etc.  

 
b. The Comprehensive Environmental Response, 

Compensation and Liability Act (CERCLA), also known as 
Superfund, is based upon joint, strict and several liabilities. 

 
c. CERCLA states you own your waste from CRADLE TO 

GRAVE.   
 
d. If your client reduces their waste stream and this act will 

reduce their potential liabilities. 
 

Johnson Service Station, LLC provides vehicle repair services and the pumping of 
gasoline.  Johnson’s waste hauler transporting Johnson’s used motor oil overturned 
and spilled its load into a nearby stream.  Under CERCLA, Johnson owns the waste 
from cradle to grave and Johnson had to contribute its apportionment of the load for 
cleanup costs.  Cost to settle the claim for Johnson was $600,000.   
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e. Possible solutions for Johnson.  
 

1) Johnson could purchase third party transportation 
pollution liability insurance to cover their exposure 
while third parties are transporting their waste.  

 
2) Purchase Underground Storage Tank Liability 

Insurance by Johnson.  
3) Purchase Pollution Legal Liability or Environmental 

Impairment Liability Insurance by Johnson.  
 
4) Develop an EMS team to respond to the issues 

determined from the EEE questionnaire that takes all 
areas of the enterprise into account, assesses and 
prioritizes the company’s environmental risks, and 
blends then into a business platform.   

 
  6. Who are your client’s neighbors? 
 

a. Your client can be executing a solid EMS plan but they still 
can experience an indirect environmental impact from one of 
the client’s neighbors.  

 
b. The EEE needs to evaluate the neighbors and your client 

must determine what potential environmental liabilities can 
they create?  

 
c. Do not forget the Vapor Intrusion issues from the neighbor 

as well.  
 
d. Governmental operations as well as other private enterprises 

can create exposures that need evaluation – transformers, 
detention ponds, storage tanks, etc. 

   
Eagle Vista County wastewater treatment plant accidentally released chlorine into 
the air which created a toxic air emission.  Area residents and businesses were 
evacuated for the better part of a day including your client Acme Tool and Die, Inc.  
Several of Acme’s employees were overcome with the toxic air emissions and were 
hospitalized for inhalation damage.   
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Acme’s employees suffer Bodily Injury and worker’s compensation claims amounting 
to $70,000 and Acme suffered a business income loss of $120,000 from the Civil 
Authority Action.   
 
The business income coverage was not covered by Acme’s Business Income policy 
because a pollution event is not a covered peril.  In addition, Eagle Vista County is 
subject to Governmental Immunity and as such only $150,000 was available for all 
claims by all residents and businesses.   

  
e. Possible solutions for your client Acme. 

1) Remember that Pollution Legal Liability or 
Environmental Impairment Liability is for third party 
losses only.  This Coverage Form provides no 
coverage for this claim’s loss exposure.  

 
2) Acme can only pursue recovery from the county in a 

negligence action for both the workers compensation 
payments and the business income loss.   

 
 7. Environmental Efficiency Evaluation (EEE) need to review all First 

Party Damages to Owned Property.  
 

a. Site Remediation or cleanup  
 

1) Immediate cleanup from a specific event requiring 
approval for the removal and cleanup. 

 
2) Under CERCLA, property owners are strictly liable for 

cleanup of contamination on their property.  
  

3) Brownfields versus Greenfields - The amount of 
cleanup required: 

 
a) Brownfields Definition 

 
Brownfields are abandoned, idled, or under-used industrial and commercial facilities 
where expansion or re-development is complicated by real or perceived 
environmental contamination.  These properties, however are not so contaminated as 
to qualify as superfund sites.   
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b) Greenfields Definition 
 
Greenfields are pristine or totally remediated sites which under CERCLA are very 
costly and sometimes ineffective strategy for some sites.    

 
c) Cleaning up a parcel may cost more than it’s 

worth, which may lead to abandonment.  
 

d) The market value of contaminated property 
remains perpetually uncertain, but certainly 
less than its economic value if redeveloped.  

 
e) Banks are unwilling to extend loans secured by 

contaminated property which precludes 
economic development of the land. 

 
f) Many states have real property disclosure of 

known contamination or even an inspection for 
pollution prior to conveyance of title which 
discourages owners of sites from either 
inspecting or selling leaving the sites virtually 
abandoned. 

 
b. Loss of Income (Business Income and Extra Expense)  

 
1) Clean-up costs are not part of the economic costs of 

production.  
 
2) These are usually sunk costs with no return to the 

profit and loss statement of a company. 
 

c. Evacuation and Relocation 
 

1) In 1986, CERCLA was amended to add the 
Emergency Planning and Community Right to Know 
Act (EPCRA)  

 
2) This Act requires disclosure of storage of hazardous 

substances, response actions in the event of a toxic 
release and notification to the public.  
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3) This Act works with local ordinances and state laws to 
ensure accurate, reliable information on the presence 
and release of toxic and hazardous chemicals in a 
community.      

 
4) Suits by State and Local Authorities Allowed  

 
a) Suit in Federal Court against the property 

owner for failure to do any of the following. 
 

b) Failure to provide notification to the emergency 
response commission. 

 
 c) Failure to submit Material Safety Data Sheets 

and required lists and inventory forms of 
hazardous chemicals.  

 
d) Make Material Safety Data Sheets available to 

the public upon request.  
 

e) Sue for failure to provide emergency response 
plans. 

 
 Local Community Emergency Response Plan  
 
1. Must identify every facility within the emergency planning district subject to 

EPCRA 
 
2. Must specify the plan of action for facilities, emergency and medical personnel 
 
3. Designate the community and facility emergency coordinators who will make 

decisions regarding implemental  
 
4. Establish procedures to notify emergency personnel and the public of the 

release  
 
5. Establish methods for determining when and where a release occurred and its 

extent  
 
6. Identify and locate emergency equipment and responsible personnel  
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7. Draft Evacuation plans 
 
8. Provide for training programs  

 
8. Environmental Efficiency Evaluation (EEE) need to review all Third 

Party Potential Damages   
a. Bodily injury to third parties. 

 
3.  "Bodily injury" means bodily injury, sickness or disease sustained by a person, 

including death resulting from any of these at any time. 
 

1) The definition of "bodily injury" does not specify that 
the cause must be sudden for there to be coverage; 
thus, sickness caused by repeated exposure would 
be covered even though the sickness developed over 
a long period of time.  

 
2) Slowly developing illness can raise questions as to 

when the "bodily injury" occurred. 
 
3) Which coverage form responds? [Claims Made or 

Occurrence Trigger] 
 

b. Property Damage to third parties 
 

17.  "Property damage" means: 
 
a.  Physical injury to tangible property, including all resulting loss of use of 

that property. All such loss of use shall be deemed to occur at the time 
of the physical injury that caused it; or 

 
b.  Loss of use of tangible property that is not physically injured. All such 

loss of use shall be deemed to occur at the time of the "occurrence" that 
caused it. 

 
For the purposes of this insurance, electronic data is not tangible property. 

 
As used in this definition, electronic data means information, facts or programs 
stored as or on, created or used on, or transmitted to or from computer 
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software, including systems and applications software, hard or floppy disks, 
CD-ROMS, tapes, drives, cells, data processing devices or any other media 
which are used with electronically controlled equipment. 

 
1) The definition of "property damage" specifies what 

types of damage to property are intended to be 
covered under Coverage A of the policy.  

 
2) Covered property damage includes physical injury to 

property, resulting loss of use of damaged property, 
and loss of use of undamaged property if the loss of 
use is the result of a covered occurrence. 

 
3) Denial of access to property because of a pollution 

event can become property damage.  
  
4). Generally, this definitional coverage is later excluded 

by the Pollution Exclusion. 
 
5) Does the definition of property damage respond to the 

response costs under CERCLA qualify as "damages" 
under a CGL policy? 

 
a) Covered. The vast majority of state courts that 

have considered this issue have rejected the 
technical, legal distinction between actions for 
legal "damages" (i.e., a money judgment) and 
actions for equitable remedies. Instead, the 
courts in the majority apply the "ordinary 
meaning" of the term "damages" as including 
any and all moneys the insured is required to 
expend to fulfill a legal obligation. Under this 
reading, costs an insured incurs to clean up 
environmental pollution at the directive of the 
U.S. Environmental Protection Agency or a 
comparable state agency would be covered. 
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b) Not Covered. A tiny minority of states apply 
the technical, legal meaning of the term 
"damages" as only covering money judgments 
and would exclude CERCLA response costs 
from coverage.  

 
c) Haggling Permitted. A growing number of 

states have taken an intermediate approach, 
generally finding coverage for response costs, 
but allowing insurers to haggle over coverage 
for certain discrete expenses, such as for 
prophylactic costs to prevent future pollution, 
site investigation costs, actions taken during a 
site investigation that the insured would 
normally have taken in the ordinary course of 
its business, penalties and fines, etc.  

 
c. Suits  

 
1) The development of environmental regulations and 

statutes, and their enforcement by means of a wide 
array of court actions against Commercial General 
Liability insured entities, raised interpretation issues. 

 
2) What is a "suit" according to the courts?  
 
3) These issues had become so contentious by the mid-

1980s that a definition of the term suit was included in 
the 1986 edition of the commercial general liability 
coverage form. 

 
18.  "Suit" means a civil proceeding in which damages because of "bodily injury," 

"property damage" or "personal and advertising injury" to which this insurance 
applies are alleged. "Suit" includes: 

 
a.  An arbitration proceeding in which such damages are claimed and to 

which the insured must submit or does submit with our consent; or 
 

b.  Any other alternative dispute resolution proceeding in which such 
damages is claimed and to which the insured submits with our consent. 
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4) Does a Potentially Responsible Person (“PRP”) letter 
and/or an administrative or consent order under 
federal or state environmental cleanup laws qualify as 
a "suit" to trigger the insurer's duty to defend?  

 
a) Always Defend. Most states that have 

considered this issue rule in favor of 
policyholders and require insurers to assume 
the defense of an administrative proceeding to 
enforce federal or state environmental laws. 
 

b) Never Defend. Some states favor the insurer, 
holding there is no duty to defend 
environmental administrative proceedings. 
 

c) Sometimes Defend. A few states have taken 
an intermediate approach that does not strictly 
favor either the policyholder or the insurer, 
holding that a duty to defend may arise based 
on the unique facts and circumstances of a 
particular case.  

 
9. Environmental Efficiency Evaluation (EEE) needs to review the 

potential impacts concerning the Devaluation of Property.  
 

a. First Party situations as per the Brownfield discussion above. 
 

b. Third Party because of the pollution event.  
 

1) Tainted land or suspected tainted land. 
 
2) Even if known hazardous substances are removed 

from the property, residues of waste not yet 
recognized as hazardous may lawfully remain as time 
bombs. 

 
3) This leaves many industrial properties, even if 

cleaned up, unmarketable in the absence of total, but 
often prohibitively expensive cleanup.    
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10. Environmental Efficiency Evaluation (EEE) needs to review the 
client’s exposures to state and federal statutes [Compliance Issues] 

 
a. Cost of site assessment, testing, monitoring. 
  
b. Cost of upgrading facilities.  

 
c. Cost of on-site cleanup or remediation.  

 
d. Cost of off premises cleanup.  

 
e. Cost of paying fines and penalties.  

 
f. Cost of compliance orders 

 
g. Costs may also be awarded to prevailing plaintiffs which can 

be the government or citizen-based actions.   
 

11. Environmental Efficiency Evaluation (EEE) needs to review the 
Potential Types of Clients with Environmental Exposures that may 
incorporate your client in an action. 

 
a. Property owners.  

 
b. Contractors. 

 
c. Refineries, oil jobbers, gas distributors, service stations, etc.  

 
d. Wholesalers and retailers.  

 
e. Restaurants.  

 
f. Waste disposal operations.  

 
g. Truckers.    
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III. LEGAL CONCEPTS RELATED TO POLLUTION LIABILITY  
 
 
Learning Objective # 2: To identify and explain the legal concepts 
those are related to environmental legal liability of persons or 
organizations.  

 
A. Tort Liability (Common Law Remedies)  

 
1. Environmental law, while largely implemented by statutes 

conferring regulatory jurisdiction on administrative agencies has its 
roots in a variety of common law causes of action.   

 
2. There are three torts that can apply  

 
a. Intentional Torts (Trespass)  
 
b. Strict Liability (Products and Completed Operations and 

activities representing environmental hazards)  
 
c. Negligence  

 
3. Public and Private Nuisance Tort Actions (State and Federal Level)   

 
a. Public nuisance is an unreasonable interference with the 

rights held by the public in general.  
 

b. Private nuisance is an unreasonable interference with the 
rights of one with possessory interest in land.  

 
c. Both give rise to a suit for damages as well as an injunction 

abating the nuisance. (An unusual remedy for tort)  
 

d. A plaintiff in a public nuisance case must prove the 
defendant’s conduct to be an unreasonable interference with 
public rights.  

 
e. This action is usually brought by the state acting through its 

attorney general or a significant number of private plaintiffs. 
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f. A plaintiff in a private nuisance case must have a 
possessory interest in land as an owner or tenant and must 
show an unreasonable interference with the plaintiff’s private 
rights of enjoyment of the land.  

 
g. Damages for nuisance vary with regard to whether the 

nuisance is permanent or temporary in nature.  
 
h. Compensatory damages for permanent nuisance are based 

on reduction in the market value of the plaintiff’s property 
caused by the nuisance, together with any special damages 
such as medical expenses or costs of shielding the plaintiff’s 
property from the nuisance.      

 
i. Punitive damages are available in nuisance actions when 

the defendant has acted maliciously or recklessly.  
 

4. Intentional Tort of Trespass  
 

a. A physical invasion of the plaintiff’s property must exist.  
 
 
b. Generally, the causing or permitting pollutants to escape 

their intended boundaries and encroaching on another 
property is the intentional tort.  

 
c. Noise does not constitute a trespass unless some actual 

physical invasion takes place.    
 

d. The tort of trespass is a strict liability cause of action.  
 

e. Plaintiffs need not prove negligence on the part of the 
defendant and the concept of res ipsa loquitur applies.  

 
f. The plaintiff must be the current owner of the property to 

bring a trespass action.  
 

5. Strict Liability in Tort  
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a. Strict liability has been held to apply to inherently dangerous 
activities. 

 
b. Inherently dangerous activities such as blasting, drilling, 

fracking, and mining are activities that represent 
environmental hazards and it include the storage or transport 
of hazardous waste from these operations. 

 
c. A plaintiff injured as a result of a defendant's abnormally 

dangerous activities need not prove the defendant at fault 
that is negligent or acting intentionally to recover damages.   

 
d. Plaintiff’s contributory negligence is not allowed as a defense 

for the defendant.  
 

6. Negligence (Toxic Tort Actions) 
 

a. Negligent conduct forms a basis for much of the law of toxic 
torts.  

 
b. Toxic torts typically concern exposure to substance causing 

or claimed to cause, disease with a long latency period.  
 

c. Strict Liability may apply based on what dangerous activity 
occurred and how frequent is the activity in a given area.  

 
d. Product Liability and failure to warn actions. 

 
1) Failure to warn actions have arisen in toxic tort 

actions based on the ingestion of foods exposed to 
pesticide residue as well as the exposures to 
asbestos and many other hazardous substances.  

 
2) Failure to warn is a strict liability action.    

 
e. Pure negligence actions  

 
1) Duty of care can be established under the reasonable 

prudent person standard or foreseeable plaintiff 
standard.  
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2) Breach of Duty must be proven by the plaintiff by a 
preponderance of the evidence.  

 
3) The actual cause and the proximate cause of the 

damages was the direct result of the breach of duties 
established by the plaintiff.  

 
4) Damages can be compensatory and punitive in toxic 

tort litigation and in some cases medical monitoring 
costs are also available. 

 
Washington Stated Supreme Court Ruling in Xia v. ProBuilders Specialty Insurance 
Company, No 92436-8 (Wash Apr. 27, 2017) 
 
Ruled that carbon monoxide, released from a negligently installed vent, attached to a 
hot water heater, was a “pollutant”. At issue were claims for bodily injury by 
homeowner against the home builder. So far this it a routine case. Lots of courts 
would have reached the same decision.  
 
However, the Washington Supreme Court held that the POLLUTION EXCLUSION 
did not apply. The court got to this result by adopting the “Efficient proximate cause” 
rule, which provides that coverage is owed if a covered peril sets in motion a causal 
chain, the last link of which is an uncovered peril. This is usually seen in property 
policies as concurrent causation perils. However, the Washington Court noted that 
there was nothing to say it couldn’t apply to any type of an insurance contract.   
 
Applying the “efficient proximate cause” rule the court held that the pollution 
exclusion did not apply. The court determined that the efficient proximate cause of 
the injures was the negligent installation of the hot water heater. Because this was a 
covered occurrence, that set-in motion a causal claim that led to the discharging toxic 
carbon monoxide levels, being an excluded peril, the pollution exclusion was not 
applicable. In other words, the pollution exclusion did not apply because two or 
more perils combined in sequence to cause a loss – one covered and one not – 
and a covered peril was the predominant or efficient cause of the loss.   
 
This could disrupt three decades of court decisions on the absolute pollution 
exclusion. This trend will need to be watched.  
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f. On April 6, 2020, after over thirty years of insurance coverage 
litigation, the California Supreme Court handed down its long-
awaited decision in favor of the insured, pesticide 
manufacturer Montrose Chemical Corporation, that it is not 
obligated to deplete all its lower-level insurance policies 
before it can access excess policies to cover environmental 
damage claims. [Montrose Chemical Corp. of California v. 
Superior Court of Los Angeles County, Case No. S244737] 
 

g. Horizontal Exhaustion not necessary before going to Vertical 
Excess Coverages.  

   
7. Riparian Rights  

 
Riparian rights are the rights of the owners of lands on the banks of watercourses, 
relating to the water, its use, ownership of soil under the stream, accretions, etc. The 
term is generally defined as the right which every person through whose land a 
natural watercourse runs has a benefit of the stream as it passes through his or her 
land for all useful purposes to which it may be applied. Such rights include those such 
as hunting, fishing, boating, sailing, irrigating, and growing and harvesting wild rice, 
which rights extend over lakes and wetlands.    

 
a. Courts have held that there is no riparian right to pollute and 

cause damage downstream.  
 

b. Rights to groundwater that is water pumped from wells as 
distinguished from surface water are governed by legal 
doctrines closely analogous to riparian rights and prior 
appropriation law.  

 
c. Public Trust Doctrine - Public has right to underwater lands  

 
1) Since any member of the public is a beneficiary of the 

public trust doctrine, any citizen of the state in 
question has standing to challenge an asserted 
violation of the safety of riparian waters.  

 
2) Subsequent statutes were needed to deal with the 

pollution of these waters to clarify rights and 
damages.  
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B. Statutory Pollution Liability  
 

1. Absolute or strict liability is now stated in statutes for certain 
actions.  

 
2. Most statutes are retroactive and may impact past pollution events. 

 
3. Most statutes establish that the liability is joint and several. 
 

 Joint and Several Liability  
 
One or more parties may be held responsible separately or all the parties together 
may be held responsible. If one party cannot pay the damages, the other party or 
parties are held responsible for 100% payment of the damages with no discount for 
the non-paying party. 

  
C. Legal Concepts that May Eliminate Pollution from 

Insurance Coverages 
 

1. Fortuity or Fortuitous Event and Sudden and Accidental  
 

a. Essential for a loss being subject to the insurance coverage.  
 
b. Must be an event that happens by chance or accident. 

 
c. It is an event which happens by chance, unexpectedly, or 

without known cause; one which is un-designed or 
unplanned.   

 
d. The phrase "sudden and accidental" in the exception to the 

1973 pollution exclusion was limited to situations where 
pollutants are discharged rapidly over a short period of time. 

 
e. Can that phrase be read expansively to also cover situations 

where pollutants are discharged gradually over a long period 
of time. What do the courts think?  

 
1)  Always Covered. States favoring the policyholder 

generally hold that there is no coverage for gradual 
pollution caused by deliberate behavior or deliberate 
indifference on the part of the insured, but there is 
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coverage for gradual pollution resulting from 
accidental or nondeliberate releases of pollutants over 
time. 

 
(2)  Not Covered. States favoring the insurer hold that 

there is no coverage for any gradual pollution, no 
matter if the insured intended to pollute or if the 
gradual pollution resulted from accidents.  

 
(3)  Sometimes Covered. A third group of states takes 

an intermediate approach that does not strictly favor 
the policyholder or the insurer on this issue. States in 
the intermediate camp hold that there may be 
coverage for gradual pollution caused by deliberate 
behavior/indifference and generally hold that there is 
no coverage for gradual pollution resulting from 
accidents, but that there may be coverage for some 
instances of gradual accidental pollution, depending 
on the facts and circumstances of the individual case.  

 
2. Known Loss (Risk) Doctrine and Loss In Progress Doctrine   

 
a. Insured knew or should have known that there was a 

substantial potential for loss when policy was purchased. 
 

b. The known loss and loss in progress doctrines were originally 
developed in the context of first-party property insurance.  

 
1) The classic statement of the doctrines was that a party 

cannot buy insurance on a house that has already burned 
down.  
 

2) "If [an insured] applies for and obtains an antedated policy 
knowing that a loss has already occurred during the policy 
period, his failure to disclose the facts constitutes fraud 
that would enable the insurer to set aside the contract." 
Burch v. Commonwealth County Mut. Ins. Co., 450 S.W.2d 
838, 840 (Tex. 1970). 

 
c. Third-party known loss and loss in progress doctrines are 

determined by courts and they generally agree that known 
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loss and loss in progress doctrines can apply in the third-
party liability context.  
 
1) But instead of assessing whether the insured knew 

about damage to his or her own property (as in first-
party cases), courts must assess whether the insured 
knew about his or her legal obligation to pay the third 
party. As explained in UTI Corp. v. Fireman's Fund 
Ins. Co., 896 F. Supp. 362, 377 (D.N.J. 1995): 
 

2) “[I]n the context of first party insurance policies, once 
the unfortunate event occurs, there remains no 
statistical uncertainty of risk to be appropriately 
insured against. By contrast, however, the occurrence 
of the event does not destroy the requisite element of 
statistical uncertainty in the third party liability context, 
as [several issues] remain to be determined, 
including: is there any harm to offsite locations; will 
claims be filed at all; what number of claims will be 
filed; what sums of money will the claims demand.” 

 
3) “In other words, [the policyholder] did not purchase 

liability insurance to compensate it for all property 
damage, but rather to compensate it for all sums for 
which it is held liable as a result of claims in which 
damage to property of third parties is alleged. The 
relevant "loss" to [the policyholder] is not the property 
damage itself, but rather the [policyholder]'s legal 
liability arising therefrom.”  

 
d. How are courts applying the common law "known loss" or 

"loss in progress" doctrines in the context of third-party 
liability claims. 
 
(1)  Actual Liability. The states favoring the policyholder 

take a very narrow view of those doctrines and will 
permit the insurer to avoid coverage only where the 
insured has already been held legally liable for a loss 
by the time an insurance policy becomes effective.  
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(2)  Objective Standard. States favoring the insurer 
apply a much broader view of those doctrines and will 
deny coverage anytime the insured knew, or by 
applying an objective standard had reason to know, 
that a liability loss was sufficiently probable at the time 
an insurance policy becomes effective. Using an 
objective standard of proof arguably makes these 
courts more willing to decide the application of these 
doctrines as a matter of law.  

 
(3)  Subjective Standard. States taking an intermediate 

approach also apply the "known loss" or "loss in 
progress" doctrines in situations where the insured 
has not yet been held actually liable, but these courts 
require that the insurer use a subjective standard to 
prove the insured had actual knowledge that a liability 
loss was sufficiently probable. Using a subjective, as 
opposed to objective, standard of proof leads the 
courts in the intermediate camp to find more triable 
questions of material fact as to the application of 
these doctrines. 

 
e. The Known Risk Doctrine concept was the basis for 

summary judgments in the insurance company’s favor in the 
following case: 

  
 Outboard Marine v Liberty Mut. Ins., 607 NE2d 1204 (Ill 1992)  
 
By its very nature, insurance is fundamentally based on contingent risks that may or 
may not occur. . . . If the insured knows or has reason to know, when it purchases a 
CGL policy, that there is a substantial probability that it will suffer or has already 
suffered a loss, the risk ceases to be contingent and becomes a probable or known 
loss. ... Where the insured has evidence of a probable loss when it purchases a CGL 
policy, the loss is uninsurable under that policy. . . .  
 
In the instant case, the insurers contend that the PCB contamination that occasioned 
the underlying actions constitutes a known loss because, they assert, OMC [Outboard 
Marine Co.] knew it was releasing waste material into the environment as early as 
1959. (at 1210) 
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f. This Known Risk Doctrine concept was not upheld in the 
following case by the courts.  

  
 City of Johnstown v Bankers Standard Ins., 877 F2d 1146 (2nd Cir 1989) 
 
However, the instant case is not one where any such fraudulent misrepresentation or 
concealment has been charged. On their motion for summary judgment, the insurers 
did not attempt to avoid coverage on the ground that the policies, by their own terms, 
were void because the city had fraudulently misrepresented or concealed a material 
fact at the inception of the contract of insurance. Instead, the insurers argued that the 
damages alleged in the CERCLA action was a "known risk," and that hence the city 
was entitled to no coverage. However, appellees have failed to cite support in New 
York law for this broader proposition that a risk, once "known," is uninsurable; nor 
have we found any such case law. In the absence of any support in New York law, we 
decline ... to announce a novel "known risk" doctrine in New York's insurance law. . . . 
We find no basis for concluding that the New York courts would embrace the "known 
risk" theory urged upon us by appellees.  
 
In our view, to do so might well swallow up the more narrow doctrines regarding (1) 
concealment and misrepresentation, and (2) damages that are "expected" or 
"intended" by the insured. To the extent, then, that the district court's grant of 
summary judgment rested on the "known risk" argument ... we also reject that 
determination.  

 
g. This Known Risk Doctrine concept was not upheld in the 

following case by the courts. 
 
 Polaroid Corp. v Travelers, 610 NE2d 912 (Mass 1993)  
 
The record establishes that the releases of pollutants were not sudden and accidental 
... [T]he uncontroverted affidavit of a hydro geologist, based on his review of 
numerous reports, evaluations, and other data, states that at each of the ... sites "the 
discharge of pollutants into the environment happened gradually, over a lengthy 
period of time." He added that he found "no evidence of a sudden (abrupt) discharge 
of pollutants at any of the four sites." (at 915) 
 
If a discharge was intentional or not sudden, the pollution exclusion denies coverage. 
The policy language does not call for the assessment of "accidental" or "sudden" from 
the insured's perspective. Policy language does, however, define an "occurrence" by 
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referring to "property damage neither expected nor intended from the standpoint of 
the insured."  
 
The distinctive absence from the pollution exclusion of the words "from the standpoint 
of the insured" is significant for our purposes ... If a third person who discharged a 
pollutant did so intentionally, the pollution exclusion denies coverage, even to an 
innocent insured, for any resulting property damage. The point of view of the insured 
is immaterial.  

 
3. Loss in Progress Doctrine Continued:  

 
a. Applies when a loss has commenced and is known to the 

insured prior to the inception date of the policy. 
 

b. Reasonable and foreseeable knowledge.  
 
 Inland Waters Pollution v National Union, 997 F2d 172 (6th Cir 1993)  
 
Facts 
 
The Stricker complaint alleged that when Inland Waters crushed the drums on 
Stricker's property it "allowed the waste paint materials in the drums to escape into 
the underlying soil, with the result that there has been and continues to be 
contamination of Stricker's property and the environment." The complaint also alleged 
that due to fraudulent concealment on the part of Inland Waters regarding the 
adequacy of remedial action taken, "Stricker did not know, nor did it have reason to 
know, of the contamination . . . until early 1987." 
 
Factual Analysis 
 
Under the injury in fact trigger theory, which we have concluded the Supreme Court of 
Michigan would apply in this case, damage to Stricker's soil first occurred in January 
or February 1981 when Inland Waters allowed liquid waste to escape into the soil 
underlying the drums.  Therefore, there was no coverage for the contamination of 
Stricker's soil under the occurrence policies which were first issued in August 1981, 
and we hold that under Michigan law National Union did not breach its duty to defend 
Inland Waters as to Stricker's claim for property damage.  
 
Holding 
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...[T]he "loss in progress" doctrine . . . operates only where the insured is aware of a 
threat of loss so immediate that it might fairly be said that the loss was in progress 
and that the insured knew it at the time the policy was issued or applied for. . . . 
Because the "loss in progress" doctrine also requires foreknowledge of loss or an 
awareness of an immediate threat of loss on the part of the insured, the district court 
erred in granting summary judgment when the material issue of the scope of Inland 
Waters' foreknowledge of the eventual loss remained unresolved. 
 

 
4. Duty to Defend may provide some defense or may not provide 

defense 
 
a. Remember that standard Commercial General Liability 

Coverage Forms provide that the insurer must both 
indemnify and defend insured clients against claims within 
the scope of the coverage form.  

 
b. The insurance company’s duty to defend is broader than its 

duty to indemnify.  
 
c. The duty to indemnify runs only to claims that are actually 

covered by the coverage form, while the duty to defend 
extends to claims that are potentially covered in the 
coverage form.  

 
e. Under the Montrose decision, “[t]he [insurer’s] duty is a 

continuing one, arising on tender of defense and lasting until 
the underlying lawsuit is concluded or until it has been 
shown that there is not potential for coverage …”  Montrose 
Chemical Corp. v. Superior Court (1993) 6 Cal 4th 287, 295. 
  

e. Reservations of rights letters are quite common concerning 
defense and potential coverage under current ISO forms. 

  
1. Insuring Agreement 

a. We will pay those sums that the insured becomes legally obligated to pay as 
damages because of "bodily injury" or "property damage" to which this insurance 
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applies.  We will have the right and duty to defend the insured against any "suit" 
seeking those damages. However, we will have no duty to defend the insured 
against any "suit" seeking damages for "bodily injury" or "property damage" to which 
this insurance does not apply.  We may, at our discretion, investigate any 
"occurrence" and settle any claim or "suit" that may result.   

 
5. Common Law Coverage Triggers for long tail pollution liability 

under the CGL contract. 
 
 
 

a. Exposure Trigger. A few states employ an "exposure" 
trigger and hold that every CGL policy on the risk during the 
time the environment was exposed to physically threatening 
conditions is triggered without requiring the policyholder to 
produce any evidence whatsoever that actual contamination 
in fact occurred.  
 

b. Injury-In-Fact Trigger. Many states employ an "injury-in-
fact" trigger and hold that a CGL policy is triggered only if the 
policyholder can establish a preponderance of the evidence 
that actual contamination more likely than not had in fact 
taken place during the policy term.  

 
c. Continuous Trigger. A similar number of states employ a 

"continuous" trigger, which, in environmental cases, has 
come to mean that the court will presume that contamination 
took place, as long as (1) the policyholder proves the start 
date of an "injurious process" putting the environment at risk, 
(2) the injurious process continued during the relevant policy 
periods, and (3) the facts of the case are amenable to the 
analogy of a progressive disease.  

 
IV. IMPORTANT FEDERAL, STATE AND LOCAL 

ENVIRONMENTAL STATUTES  
 
Learning Objective # 3: To identify and explain sources of 
environmental liability based upon important Federal, State and 
Local Environmental Statutes.   
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A. Water Pollution Acts:  
 

1. Federal Water Pollution Control Act of 1948 - This act focused on 
using Congressional purse strings to encourage the construction of 
municipal sewage treatment plants rather than establish a national 
water quality standard.  

 
2. Water Quality Improvement Act of 1965 - Congress required states 

to adopt water quality standards for interstate navigable waters. Not 
a very effective statute.     

 
3. State Water Quality Standards 

 
4. Federal Water Pollution Control Act of 1972 and amendments 

 
a. As amended in 1977, this law became commonly known as 

the Clean Water Act. The Act established the basic structure 
for regulating discharges of pollutants into the waters of the 
United States. 

 
b. It gave EPA the authority to implement pollution control 

programs such as setting wastewater standards for industry.  
 
c. One section deals with oil and hazardous substance 

discharge and requires reporting in the event of harmful 
discharge of harmful quantities.  

 
d. The Clean Water Act also continued requirements to set 

water quality standards for all contaminants in surface 
waters. 

 
Clean water act defines pollutant as dredged spoil, solid waste, incinerator residue, 
sewage, garbage, sewage sludge, munitions, chemical wastes, biological materials, 
radioactive materials, heat, wrecked or discarded equipment, rock, sand, cellar dirt 
and industrial, municipal and agricultural waste discharged into water. 33 U.S.C. 
1362(6) 
 
Ortega Rock Quarry v. Golden Eagle Insurance Corp., 141 Cal. App 4th 969.  
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e. Over the years, many other laws have changed parts of the 
Clean Water Act. Title I of the Great Lakes Critical Programs 
Act of 1990, for example, put into place parts of the Great 
Lakes Water Quality Agreement of 1978, signed by the U.S. 
and Canada, where the two nations agreed to reduce certain 
toxic pollutants in the Great Lakes.  

 
f. That law required EPA to establish water quality criteria for 

the Great Lakes addressing 29 toxic pollutants with 
maximum levels that are safe for humans, wildlife, and 
aquatic life.  

 
g. It also required EPA to help the States implement the criteria 

on a specific schedule. 
 

h. The Clean Water Act does not regulate ground water.  
 

5. Ground Water pollution regulations 
 

a. Regulated under certain provisions of the Resource 
Conservation and Recovery Act (RCRA) for underground 
petroleum storage tanks and impact to ground water.   

 
b. Safe Drinking Water Act 

 
1) Requires water purity with a water system itself 

 
2) Imposes general land use requirements affecting 

ground water.  
 

3) 1986 Amendments prohibit the use of lead pipes, 
solder, or flux in any public water system or in any 
plumbing associated with drinking water derived from 
public water systems.  

 
c. Surface Mining Control and Reclamation Act  

 
d. Toxic Substance Control Act (TSCA) indirectly regulates 

ground water.  
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e. Insecticide, Fungicide and Rodenticide Act indirectly regulate 
ground water.  

 
f. Comprehensive Environmental Response, Compensation, 

and Liability Act (CERCLA) mandate cleanups of hazardous 
substances and provide a cost recovery scheme for ground 
water contamination not involving petroleum products.    

 
6. Marine Protection (Oceans)  

 
a. The Clean Water Act Section 403 governs discharges of 

pollutants from point of sources on land into the ocean, the 
territorial seas, or the contiguous zone.  

b. The Marine Protection, Research, and Sanctuaries Act or 
the Ocean Dumping Act governs ocean dumping. 

 
c. Deep Water Port Act.  

 
d. The Prevention of Pollution from Ships Act.  

 
e. The Public Vessel Medical Waste Anti-Dumping Act of 1988. 

 
f. The Shore Protection Act of 1988. 

 
g. The Fishery Coastal Zone Management Act.  
 
h. The Ports and Waterways Safety Act - Oil Tanker design 

and traffic in ports.  
 

i. London Dumping Convention of 1975. 
 
j. The Oil Pollution Act of 1990. 

 
k. River and Harbors Act.  

 
l. The Outer Continental Shelf Lands Act - Requires that 

operations in the outer continental shelf should be conducted 
in a safe manner by well trained personnel using technology, 
precautions, and techniques sufficient to prevent or minimize 
the likelihood of blowouts, loss of well control, fires, 
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spillages, physical obstruction to other users of the waters or 
subsoil, or other occurrence which may cause damage to the 
environment or to property or endanger life or health. 

 
B. Solid and Hazardous Wastes Regulations 

 
1. Resource Conservation and Recovery Act (RCRA) 1976. 
 

a. First comprehensive federal program to regulate essentially 
all hazardous waste from beginning to end (Cradle to Grave 
Concept) Sets standards for all solid waste management 
and disposal, especially landfills, in its subtitle D regulations 
in §§ 7.02, 7.03 and 7.04.  

 
b. Regulates both solid waste and hazardous waste.  

 
2. RCRA REGULATION OF LANDFILLS 

 
a. RCRA focuses only on active and future facilities and does 

not address abandoned or historical sites (see CERCLA).  
 

b. HSWA - The Federal Hazardous and Solid Waste 
Amendments are the 1984 amendments to RCRA that 
required phasing out land disposal of hazardous waste.  

 
3. RCRA REGULATION OF HAZARDOUS WASTE MANAGEMENT  

 
a. Has become a major part of the regulatory web governing 

hazardous wastes.  
 

b. Regulates generators and transporters of hazardous wastes, 
as well as the facilities that treat, store, and dispose of 
hazardous waste.  

 
c. Small generators of less than 100 kilograms of hazardous 

waste per month are exempt from the regulations unless the 
waste is acutely hazardous.  

 
d. The monthly threshold for regulation is one kilogram of 

waste per month.  
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e. Hazardous Waste Definition.     
 
A hazardous waste is a waste (which actually may be solid, liquid or gaseous) and is 
hazardous if it may cause or contribute to an increase in mortality or an increase in 
serious irreversible or incapacitating reversible illness, or poses a substantial present 
or potential hazard to human health or the environment when improperly treated, 
stored, transported or disposed of otherwise managed. 42 U.S.C. § 6903(5) 

 
f. Financial Requirements under RCRA  

 
1) Manufacturing, refineries, service stations, and 

butane/propane distributors:  
 
$1,000,000 per Occurrence and  $2,000,000 Aggregate for sudden and accidental 
pollution liability 

 
(2) Surface impoundments, landfills and land treatment 

facilities  
 
$1,000,000 per Occurrence and $2,000,000 Aggregate for sudden and accidental 
pollution liability $3,000,000 per Occurrence and $6,000,000 Aggregate for non-
sudden pollution liability 

 
4. RCRA REGULATIONS FOR UNDERGROUND STORAGE TANKS 

(UST) 
 

a. Regulation was provided under the 1984 Amendments to 
RCRA  

 
b. The LUST program closes the gap created by CERCLA by 

providing for cleanups of petroleum leakages form UST’s.  
 
d. Regulations  
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   Type of Tank & 
Piping    

Leak Detection Corrosion 
Detection 

Spill/Overfill 
Prevention 

New Tanks & 
Piping 

At Installation  At Installation  At Installation  

Existing Tanks     
Installed Before 
1965 or unknown  

1989 1998 1998 

1965 to 1969 1990 1998 1998 
1970 to 1974  1991 1998 1998 
1975 to 1979 1992 1998 1998 
1980 to 12/1998 1993 1998 1998 
Existing Piping    
Pressurized 1990 1998 N/A 
Suction and 
Gravity  

Same as Existing 
Tank 

1998 N/A 

 
d. Financial Responsibility Requirements 

 
Type of Risk Occurrence Limit Aggregate Limit  
Used in Petroleum 
Production, refining, or 
marketing 

  

1 to 100 tanks $1,000,000 $1,000,000 
101 or more tanks  $1,000,000 $2,000,000 
Not used in petroleum 
production, refining or 
marketing  

  

Total throughput of 
10,000 gallons per month 

  

1 to 100 tanks  $500,000 $1,000,000 
101 or more tanks $500,000 $2,000,000 
Total Throughput of more 
than 10,000 gallons per 
month 

  

1 to 100 tanks  $1,000,000 $1,000,000 
101 or more thanks $1,000,000 $2,000,000 
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5. Comprehensive Environmental Response, Compensation and 
Liability Act of 1980 (CERCLA) 

 
a. Known as the “Superfund” (Initially $1.6 Billion into the fund).  

 
b. Unlike RCRA, CERCLA is not a regulatory statute; rather it 

provides a basis to establish financial responsibility for 
cleanup of hazardous waste sites or facilities.  

 
c. CERCLA Imposes virtually strict liability for the wrongdoer.  
 
d. CERCLA Imposes Joint and Several Liability which shifts the 

burden of demonstrating relative liability to responsible 
parties who have the incentive to undertake whatever 
investigative work is necessary to enlarge the pool of 
responsible parties to share in the cost.   

 
e. Damages established by CERCLA  

1) Clean up pollution.  
 

2) Injury, destruction, and loss of natural damages. 
 

3) Third party liability.  
 

4) Government reimbursement.  
 

f. Statutory Defenses Available  
 

1) An act of God;  
 
2) An act of war; or  

 
3) Under carefully circumscribed conditions, an act or 

omission of a third party (Innocent Purchaser 
Defense). 

 
4) Defendant must prove by a preponderance of the 

evidence.     
 

6. Superfund Amendments and Re-authorization Act (SARA) 1986 
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a. Increased the Superfund to $8.5 Billion. 
 
b. Provided a fourth Statutory Defense under CERCLA - The 

Innocent Purchaser or Landowner.  
 

Landowner could be considered innocent if:  
 

1. Land was contaminated at time of the purchase; and  
 

2. The purchasing party conducted a due diligence audit, survey, inquiry of 
previous ownership and use of the land. 

    
  

c. Authorized the design, construction, installation, and 
maintenance of underground storage tanks for storage of 
certain hazardous substances or petroleum as discussed 
above.  

d. Established UST financial responsibility requirements.  
 
e. Established non-compliance penalties of $10,000 per tank 

per day.  
 

7. 1990 Re-authorization of CERCLA. 
 

a. Decreased the Superfund to $5.1 Billion.  
 

b. Remediation of potential superfund sites at that time was 
$100 Billion.    

 
C. Motor Carrier Act of 1980 Sections 29 and 30.  

 
1. Trucking, or motor carrier, companies that are subject to regulation 

under the Motor Carrier Act of 1980 are required to furnish 
evidence of financial responsibility at minimum limits determined by 
the commodity that they transport for restoring environmental 
damage caused by their operations. 

 
Environmental Restoration means restitution for the loss, damage, or destruction of 
natural resources arising out of the accidental discharge, dispersal, release or escape 
into or upon the land, atmosphere, watercourse, or body of water, of any commodity 
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transported by a motor carrier. This shall include the cost of removal and the cost of 
necessary measures taken to minimize or mitigate damage to human health, the 
natural environment, fish, shellfish, and wildlife. 

 
2. Requirement that the MCS 90 Endorsement be attached to the 

Commercial Auto Liability Insurance Contract or Business Auto 
Insurance Contract.  
 

3. This endorsement, which must be attached to the policy of any 
motor carrier subject to its provisions (the back side of the 
endorsement details the types of carriers), requires the insurer to 
pay in for environmental restoration costs but the named insured 
must reimburse the insurance company for all incurred costs paid 
on behalf of the named insured.  
 

 
Type of Carriage  

 
Commodity Transported 

 
Jan. 1, 1985 

Limits  

For-Hire (In interstate or foreign 
Commerce with a Gross Vehicle Weight 
rating of 10,000 or more pounds).  

Property (Non-hazardous) $750,000 

For-Hire and Private (In interstate, 
foreign or intrastate commerce, with a 
gross vehicle weight rating of 10,000 or 
more pounds). 

Hazardous Substances, as defined in 49 
CFR § 171.8 transported in cargo tanks 
or hopper type vehicles with capacities in 
excess of 3,500 water gallons; or in bulk 
Division 1.1, 1.2, and 1.3 materials. 
Division 2.3, Hazard Zone A or Division 
6.1, Packing Group I, Hazard Zone A 
material; in bulk Division 2.1 or 2.2 or 
highway route controlled quantities of a 
Class 7 materials in 49 CFR § 173.403 

$5,000,000 

For-hire and Private (In interstate or 
foreign commerce, in any quantity; or in 
intrastate commerce, in bulk only; with 
a gross vehicle weight rating of 10,000 
or more pounds). 

Oil Listed in 49 CFR § 172.101; 
hazardous waste, hazardous materials, 
and hazardous substances defined in 49 
CFR ' 171.8 and listed in 49 CFR ' 
172.101, but not mentioned in (2) above 
or (4) below. 

$1,000,000 

For Hire and Private (In interstate or 
foreign commerce, with gross vehicle 
weight rating of less than 10,000 
pounds).  

Any quantity of Division 1.1, 1.2 or 1.3 
material and quantity of a Division 2.3 
Hazard Zone A, or Division 6.1, Packing 
Group 1, Hazards Zone A material or 
highway route controlled quantities of a 
Class 7 material as defined in 49 CFR § 
173.403  

$5,000,000 
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4. This Endorsement does not change the limits of coverage of the 
Auto Policy.  

 
5. If an insurer is required to pay a loss because of this endorsement 

that it would not otherwise have been required to pay, the insured 
agrees to reimburse the insurer.  

 
6. Therefore, it is in the insured's interest to have a policy that is as 

broad as possible to keep from having to reimburse the insurer.  
 

7. It can also be in the insurer's interest to include broad coverage, 
considering that the narrower the coverage, the more important the 
motor carrier's financial status will be to the insurer. 

 
8. The endorsement must be issued in the exact name of the motor 

carrier. 
9. It applies on a "blanket" basis to all autos operated, maintained, or 

used regardless of whether such autos are specifically described.  
 

10. Some insurers may want to require the motor carrier to maintain 
certain records for computation of premium purposes. 

 
11. Non-compliance causes a Civil Penalty of $11,000 for each 

violation and if this a continuing violation the penalty applies for 
each day of violation.  

 
D. Toxic Substances  
 

1. Regulation of Pesticides - Federal Insecticide, Fungicide and 
Rodenticide Act (FIFRA). 

 
2. The Toxic Substances Control Act (TSCA) 

    
3. Radon regulated by the TSCA.  

 
4. Asbestos regulated by many statutes. 

 
a. Inhalation risk gives rise to three major diseases - Lung 

Cancer, Asbestosis (a pulmonary disease), and 
mesothelioma (a cancer).   
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b. It is a hazardous substance under CERCLA.  

 
c. It is addressed by the Occupational Safety and Health Act. 

 
d. It is listed as an air pollutant under the Clean Air Act.  

 
e. Also regulated by the TSCA for asbestos in schools and the 

necessary abatement programs.    
 

5. Chlorofluorocarbons (CFCs) and Other Ozone Depleting Chemicals 
 

a. Regulated under the Consumer Product Safety Commission 
to warn about products containing the material.  

 
 
b. Food and Drug Administration restrict CFC=s as propellants 

and used in self pressurized containers of food, drugs, and 
cosmetics.   

 
c. Clean Air Act required that nonessential CFC production be 

phased out.  
 

d. CFC's are listed as hazardous wastes under the RCRA.   
 
6. Lead Regulations – TSCA, Clean Air Act and The Residential Lead 

Based Paint Hazard Reduction Act.   
 
E. Noise Statutes Consider Noise as a Pollutant 

 
1. Federal Noise Control Act  

 
2. State and Local Laws. 

 
3. Aircraft Noise - Aircraft Noise and Abatement Act of 1968, Airport 

Noise and Capacity Act of 1990, Airport and Airway Improvement 
Act of 1982 and state and/or municipal governments have enacted 
laws to reduce aircraft noise.  

 
4. Occupational Noise - Occupational Safety and Health Act (OSHA)  
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F. Fish and Wildlife Statutes Impact Pollution Exposures  
 

1. Hunting and Fishing Laws are used to control wildlife populations 
and both federal and state laws apply.  

 
2. Deep Sea Fishing - Magnuson Act which established a 200 mile 

offshore economic zone and limits catches to maximum numbers 
set by joint federal state regional fishery advisory councils.  

 
3. Endangered Species Act of 1973 (ESA) and Related Statutes 

 
G. Land Use Statutes That Impact Pollution Exposures 

 
1. Wetlands, Coastal Zones, Shore Lands and Submerged Lands and 

Flood plains - Clean Water Act, Coastal Zone Management Act, 
Submerged Lands Act and Federal Emergency Management 
Agency for Flood Plains  

 
2. State and Regional Planning  

 
3. Historic Preservation - National Register of Historic Places 

governed under the National Historic Preservation Act and state 
and local laws are designed to include environmental issues 
impacting the property as well.       

 
4. Wilderness Areas and Public Lands  

 
a. The federal government owns 34% of the territory in the 

United States, including about half of Alaska. 
 

b. National Forests are administered under the Multiple Use 
Sustained Yield Act, Federal Land Policy and Management 
Act, National Parks and Wildlife Refuges are regulated by 
the National Park Service and the Fish and Wildlife Service 
and the Wilderness Act created a national wilderness 
preservation system comprised of some lands from all four 
of the major categories of public lands - National Forests, 
BLM Lands, National Parks and Wildlife Refuges.    
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5. Power Plant Site Selection Regulations - The Federal Power Act, 
Clean Water Act, Clean Air Act, and Nuclear Regulatory 
Commission.    

   
6. Esthetic Controls or View or Eye Pollution  

 
a. A sizable number of localities have enacted land use 

regulations empowering a board of architectural review or 
similar body to ensure that new construction conforms to the 
areas existing architectural design.  

 
b. Billboards are also controlled by local ordinances for safety 

concerns for motorists and pleasure to the eye.  
 

c. The federal Highway Beautification Act dealt with billboards 
within 660 feet of federal highways and automobile 
junkyards. 

     7. Agricultural Lands Pollution Exposures - Soil and Water 
Conservation Act, Conservation Reserve Program and Wetlands 
Reserve Program, and state and/or local statutes and ordinances. 

 
8. Protect land for open space. [NIMBY – Not In My Back Yard] 

 
9. Conservation Easements and Land Trusts  

 
H. Energy Production and Mineral Extraction  

 
1. Solar Energy and Wind Power - Energy Conservation and 

Production Act and Wind Energy Systems Act, state or local laws. 
 
a. More of this will be coming in the near future.  
 
b. Direct impact to Ordinance or Law exposures for rebuilding 

after a loss – Greening Ordinances or Energy Efficiency 
 
c. Access to solar lawsuits currently going through the courts.    

 
2. Nuclear Energy - Atomic Energy Act, Nuclear Regulatory 

Commission, Nuclear Waste Policy Act, Low Level Radioactive 
Waste Policy Act, Hazardous Materials Transportation Act, and the 
Price-Anderson Act.    
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3. Geothermal Energy - Ocean Thermal Energy Conversion Act  
 

4. Coal and Minerals Surface Mining - Surface Mining Control and 
Reclamation Act 1977 and state and/or local statutes.     

 
5. Synthetic Fuels - National Environmental Policy Act (NEPA), the 

Energy Security Act created subsidies for Biomass Energy and 
Gasohol operations and Compressed Natural Gas, Electric and 
Hydrogen Powered Vehicles are being developed subject to the 
Clean Air Act and provide funding for testing of the vehicles. 

  
 6. Energy Conservation - Energy Policy and Conservation Act and 

Public Utility Regulatory Policies Act (PURPA)     
 

I. Conclusion of Statutes and Regulations  
 

1. The advent of statutes requiring government agencies to weigh the 
impacts of their actions before activities under their jurisdiction are 
performed, funded, or permitted.  

 
2. ISO 14000 was established to address environmental management 

systems, environmental auditing, labeling, and environmental 
performance evaluation for governments and business entities. 

 
3. Environmental management, in particular, is offered as an 

alternative to traditional command and control regulatory 
enforcement.  

 
4. The overall goal of an environmental management system is for the 

company to commit to reducing or even preventing pollution, in a 
systematic, regularly accountable manner, resulting in continual 
improvement in this regard.   

 
5. Environmental management is contemplated as only an auxiliary to 

regulatory enforcement, rather than as a replacement for it.  
 

 
 
 
 



Environmental Impairment Liability Advanced Coverages 
 

© Snoaspen Insurance Group, Inc. 2004 - 2023 Page 59 
 

V. COVERAGE FOR POLLUTION EXPOSURES IN 
COMMERCIAL GENERAL LIABILITY INSURANCE 
COVERAGE FORMS  

 
Learning Objective 4: To explain pollution exclusions found in the 
Commercial General Liability Coverage Form.  

 
A. Commercial General Liability Coverage Form Insuring 

Agreement  
 

1. Known Pollution Event Exclusion - Occurrence Policy Trigger 
 

a. Legally obligated to pay and defend: 
  

 Section I Coverages 
 
Coverage A Bodily Injury and Property Damage Liability 
 
1.  Insuring Agreement 

 
a.  We will pay those sums that the insured becomes legally obligated to pay as 

damages because of "bodily injury" or "property damage" to which this 
insurance applies. We will have the right and duty to defend the insured 
against any "suit" seeking those damages. However, we will have no duty to 
defend the insured against any "suit" seeking damages for "bodily injury" or 
"property damage" to which this insurance does not apply. We may, at our 
discretion, investigate any "occurrence" and settle any claim or "suit" that may 
result. But: 
 
(1)  The amount we will pay for damages is limited as described in Section 

III Limits Of Insurance; and 
 

(2)  Our right and duty to defend end when we have used up the applicable 
limit of insurance in the payment of judgments or settlements under 
Coverages A or B or medical expenses under Coverage C. 

 
No other obligation or liability to pay sums or perform acts or services is 
covered unless explicitly provided for under Supplementary Payments 
Coverages A and B. 

b. Caused by an Occurrence  
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b.  This insurance applies to "bodily injury" and "property damage" only if: 
 

(1)  The "bodily injury" or "property damage" is caused by an "occurrence" 
that takes place in the "coverage territory"; 

 
(2)  The "bodily injury" or "property damage" occurs during the policy period; 

and  

 
1) In the case of an occurrence policy, the injury or 

damage must also have taken place during the policy 
period.  

 
2) Note that the key to triggering coverage under the 

occurrence form is when the injury or damage takes 
place. 

 
3) Therefore, the policy in effect at the time of the injury 

or damage is the policy under which coverage 
applies. 

4) In some cases of bodily injury that develops over a 
prolonged period, or property damage that only 
gradually comes to light, the question of when the 
injury or damage occurs can be subject to dispute.  

 
5) A long line of court decisions has resulted in the 

evolution of several approaches to fixing the time of 
bodily injury in cases where that injury develops from 
prolonged exposure to causative factors and develops 
over a period of years.  

 
6) More recently, similar theories have been advanced 

by several courts to determine the timing of property 
damage in cases where the damage is latent or 
develops gradually until finally discovered. 

 
The Third Circuit Court of Appeals found three separate "occurrences" for a scenario 
where a waste hauling company was sued for polluting three landfills over a 10-year 
period. The court rejected the view that only one "occurrence" existed and 
highlighted the fact that the insured hauled to separate landfills, in separate 
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geographical locations, and at separate times over the course of nearly a decade, 
causing alleged environmental damage at distinct and discrete locations. 
 
Penn Nat'l Ins. Co. v. North River Ins. Co., 2019 WL 3430264, 2019 U.S. App. 
LEXIS 22561 (3d Cir. July 30, 2019) 

 
7) In Montrose, Chemical Corp. v Admiral Insurance Co., 

913 P2d 878 (1995), the California Supreme Court 
ruled that the continuous injury trigger was applicable 
under that state's law with respect to "claims of 
continuous or progressively deteriorating damage or 
injury under ... third party CGL policies."  

 
"It has long been understood that the standard form CGL policy provides liability 
coverage for damage or injury occurring during the policy period which results from 
an accident, or from continuous or repeated exposure to injurious conditions. There is 
no requirement that the sudden, accidental damage-causing act or event, or the 
conditions giving rise to the damage or injury, themselves occur within the policy 
period in order for potential liability coverage to arise."  
"An insurer on the risk when continuous or progressively deteriorating damage or 
injury first manifests itself remains obligated to indemnify the insured for the entirety 
of the ensuing damage or injury."  
 
"Where successive CGL policies have been purchased, bodily injury and property 
damage that is continuing or progressively deteriorating throughout more than one 
policy period is potentially covered by all policies in effect during those periods."  
 
"Application of a manifestation trigger of coverage to an occurrence-based CGL policy 
would unduly transform it into a 'claims-made' policy."  

 
c.  Known Injury or Damage Provision added in response to the 

Montrose Decision and other court decisions.   
 
1) Paragraphs b.(3), c., and d. make it clear that 

knowledge on the part of an insured (or other 
specified persons) of such injury or damage will 
prevent coverage from being triggered.  
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2) Injury or damage that occurs during a Commercial 
General Liability policy period and continues to occur 
after the expiration of that policy period will 
nonetheless be covered in its entirety by that policy, 
subject to policy limits. 

 
3) The "known loss" provisions of the Commercial 

General Liability insuring agreement does not 
interfere with application of a continuous injury trigger 
over that period of time when the insured has no 
knowledge that injury or damage is occurring or 
progressing.  

 
4) However, the policy in effect when the insured does 

come to know of the injury or damage will be the last 
policy to provide any coverage for any continuation of 
that injury or damage. 

 
(3)  Prior to the policy period, no insured listed under Paragraph 1. Of Section II 

Who Is An Insured and no "employee" authorized by you to give or receive 
notice of an "occurrence" or claim, knew that the "bodily injury" or "property 
damage" had occurred, in whole or in part. If such a listed insured or 
authorized "employee" knew, prior to the policy period, that the "bodily injury" 
or "property damage" occurred, then any continuation, change or resumption 
of such "bodily injury" or "property damage" during or after the policy period will 
be deemed to have been known prior to the policy period. 

 
c.  "Bodily injury" or "property damage" which occurs during the policy period and 

was not, prior to the policy period, known to have occurred by any insured 
listed under Paragraph 1. Of Section II Who Is An Insured or any "employee" 
authorized by you to give or receive notice of an "occurrence" or claim, 
includes any continuation, change or resumption of that "bodily injury" or 
"property damage" after the end of the policy period. 

 
d.  "Bodily injury" or "property damage" will be deemed to have been known to 

have occurred at the earliest time when any insured listed under Paragraph 1. 
of Section II Who Is An Insured or any "employee" authorized by you to give or 
receive notice of an "occurrence" or claim: 
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1) Reports all, or any part, of the "bodily injury" or "property damage" to us 
or any other insurer; 

 
(2)  Receives a written or verbal demand or claim for damages because of 

the "bodily injury" or "property damage"; or 
 

(3)  Becomes aware by any other means that "bodily injury" or "property 
damage" has occurred or has begun to occur.  

 
h. Claims Example to Apply Known Injury or Damage Doctrine. 

 
The insured client Chemical Tank Installers installed for Express Flush, a 
manufacturer of radiator fluid for automobiles, an above ground tank for the 
processing line. The effective date of Chemical Tank Installers Commercial General 
Liability Policy is July 1, 2002. 
 
In March 2003, the installed above ground tank for the processing line was 
completed. In June after the tank was built and installed, Express Flush discovered 
that the toxic chemicals stored in the tank had been leaking from the time the tank 
was put to use in March 2003. Express Flush notified Chemical Tank Installers on 
June 15th, 2003, of the leak.  [Completed Operations Claim or Construction Defect 
Claim] 

 
1) Damage to plant’s premises on June 15, 2003.  
 

a) Chemical Tank Installer’s July 1, 2003 CGL 
Occurrence Form Without “Known Injury or 
Damage Language “[1986 or older coverage 
form EDITION] would respond to injury or 
damage from the June 15, 2003 claim since it 
occurred during the CGL policy period.  

 
b) If Chemical Tank Installer’s CGL Occurrence 

Renewal Policy on July 1, 2004 is a 1986 or 
older coverage form EDITION with no “Known 
Injury or Damage Language”, this new policy 
and its limits may also be triggered to provide 
coverage for the loss as well. 
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c) Chemical Tank Installer’s July 1, 2003 CGL 
Occurrence Form with “Known Injury or 
Damage Language” [1999 or newer Coverage 
form EDITION ] would respond  to injury or 
damage from the June 15, 2003 claim since it 
occurred during a Commercial General Liability 
policy period.  

 
d) The July 1, 2003 Policy will provide the 

continuing pollution coverage after the 
expiration of June 30, 2003 subject to policy 
limits.  

 
e) If Chemical Tank Installer’s renews its CGL 

Occurrence Form on July 1, 2004 with a 
“Known Injury or Damage Language” [1999 or 
newer coverage form EDITION], the renewal 
policy will not respond to this June 15, 2003 
claim. 

 
2) Third Party Claim from the construction defect that 

caused damage to water rights and manifests or is 
discovered on or around July 15, 2004. 

 
On July 15, 2004, the landowner and several families living in an apartment complex 
near the Express Flush plant filed a claim for injuries that they received due to 
contamination of their water well by the toxic chemicals.  

 
a) Is this a new claim or a continuation of the 

construction defect claim on June 15, 2003? 
[BI versus PD] 

 
13. "Occurrence" means an accident, including continuous or repeated exposure to 
substantially the same general harmful conditions. 

 
b) Both the July 1, 2003 Policy and July 1, 2004 

Renewal Policy would be triggered for this 
claim if the CGL Occurrence Form did not 
include “Known Injury or Damage Language” 
[1986 or older coverage form EDITION]. 
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c) Both policies would  provide defense and 
damage payments subject to the limit on an 
apportioned basis for the July 15, 2004 claim.  

 
d) If the July 1, 2003 Policy and the July 1, 2004 

Renewal Policy contained the “Known Injury or 
Damage Language” [1999 or newer coverage 
form EDITION], only the renewal policy would 
respond. 

 
e) The occurrence must take place in the 

coverage territory and during the policy period 
and the occurrence is now manifested itself on 
July 15, 2004.  

 
f)  Only the July 1, 2004 Renewal Policy will 

respond.  
 

3) Another Third-Party Claim from the construction 
defect that caused further damage to water rights and 
manifests or is discovered on or around March 15, 
2005.  

 
On March 15, 2005, several homeowners in another development to the west of the 
plant filed a claim for injuries that they received due to contamination of their water 
wells by the toxic chemicals. 

 
a) Is this a new claim or a continuation of the July 

15, 2004 Occurrence?  [Loss in Progress 
Doctrine]  

 
b) Is this a new claim or a continuation of the 

construction defect claim on June 15, 2003?   
 
c) How will the limits of insurance apply? 

 
SECTION III—LIMITS OF INSURANCE 

1. The Limits of Insurance shown in the Declarations and the rules below fix the most 
we will pay regardless of the number of: 
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a. Insureds; 

b. Claims made or "suits" brought; or 

c. Persons or organizations making claims or bringing "suits." 
 

d) Possibly the July 1, 2003 Policy and the July 1, 
2004 Renewal Policy would be triggered for 
this claim if the CGL Occurrence Form did not 
include “Known Injury or Damage Language”. 

 
e) Both policies would provide defense and 

damage payments subject to the limit on an 
apportioned basis for the March 15, 2005 
claim.  

 
f) However, the March 15, 2004 claim and the 

July 15, 2004 claim are for substantially the 
same causative factors and only one limit for 
each policy will apply.  

 
g) If the July 1, 2003 Policy and the July 1, 2004 

Renewal Policy contained the “Known Injury or 
Damage Language” [1999 or newer coverage 
form EDITION], only the renewal policy would 
respond.   

 
h) The occurrence must take place in the 

coverage territory and during the policy period 
and the occurrence is now manifested itself on 
March 15, 2005.   

 
i) Only the July 1, 2004 Renewal Policy will 

respond. 
 
j) But the July 15, 2004 claim will be combined 

with the March 15, 2005 claim and only one 
limit will apply.   

 
4) However, another construction operation was not 

covered. 
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A sewer system owner that spent over $600,000 to make proactive repairs to prevent 
future backups and potential sewage spills was not entitled to liability coverage, as 
the Fifth Circuit found that proactive repairs are not covered "damages" under the 
liability policy. The court found that, to constitute "damages" for purposes of the 
liability policy, it must be for "one claimed by, or ordered to be paid to, a person as 
compensation for loss or injury." According to the court, when the insured paid to 
repair its sewer system to make the proactive repairs, it was not compensating 
anyone for loss or injury. Thus, the court ruled that the insured's proactive repairs 
were not covered. 

Eagle Water v. Ash, No. 19-30056, 2019 U.S. App. LEXIS 29117 (5th Cir. Sept. 26, 
2019 

 
B. Commercial General Liability Coverage Form Pollution 

Exclusion Historical Perspective.  
 
1. 1973 CGL Coverage Form allowed Sudden and Accidental 

Pollution Coverage.  
 
2. 1986 CGL Coverage Form eliminated the sudden and accidental 

coverage and left some coverage. 
 
3. 1988 CGL Coverage Form Revisions - Exclusion f. was significantly 

altered. It was strengthened in a number of ways. The 
strengthening provisions primarily fall into the following categories: 
 
a. They broaden the list of ways in which excluded pollution 

can occur. 
 
b. They broaden the definition of places from which excluded 

pollution losses can originate. 
 
c. They broaden the range of ways in which an insured may be 

held responsible for the excluded pollution losses, e.g., past 
ownership of a property. 

 
d. They broaden the class of insureds to which the exclusion 

applies.  
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4. 1993 CGL Coverage Form Revisions - The exclusionary title was 
added. 

 
5. 1996 CGL Coverage Form Revisions - The exception relating to 

accidental discharge of operating fluids from a piece of "mobile 
equipment" was added. 

 
6. 1997 CGL Coverage Form Revision - Included mandatory 

endorsement CG 00 54, which added the exception pertaining to 
smoke, fumes, vapor, or soot from building heating equipment. 

 
7. The 1998 CGL Coverage Form Revision 

 
a. An exception to the exclusion pertaining to pollution events 

at or from any insured's premises restored coverage at 
premises owned by a party made an additional insured 
under a contractor's policy. 

b. A new exception pertaining to fumes from materials used in 
the insured's work was inserted into the exclusion applicable 
to job sites.  

 
c. The cleanup portion of the exclusion paragraph f. (2) was 

rewritten to make clear that the cost of remediating third-
party property damage is not an excluded "cleanup cost." 

 
d. The exclusion incorporated the exception relating to fumes 

from heating equipment and placed the hostile fire exception 
specifically in each paragraph of the exclusion to which it 
applied. 

 
e. The terms pollutant and hostile fire, which were previously 

defined within the context of the exclusion, were made 
defined terms in the 1998 CGL revision. 

 
8. The Commercial General Liability Coverage Form editions 10 01, 

12 04, 12 07 and 04 13 have not changed the approach to pollution 
coverage within the coverage form.   

  
9. Definition of Pollutants remains the same. 
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15.  "Pollutants" mean any solid, liquid, gaseous or thermal irritant or contaminant, 
including smoke, vapor, soot, fumes, acids, alkalis, chemicals and waste. 
Waste includes materials to be recycled, reconditioned or reclaimed. 

 
10. Definition of Hostile Fire remains the same. 

 
 
7. "Hostile fire" means one which becomes uncontrollable or breaks out from 

where it was intended to be. 

 
C. POLLUTION EXCLUSION – CG 00 01 04 13 Coverage Form 

  
1. No coverage except there is coverage for nine specific exception 

situations. 
 
 
2. This is important to know and discuss with client when attempting 

to identify pollution exposures. 
 
3. Useful in determining appropriate Risk Finance responses.   

 
1)  "Bodily injury" or "property damage" arising out of the actual, alleged or 

threatened discharge, dispersal, seepage, migration, release or escape of 
"pollutants": 

 
4. EXCLUDES POLLUTION EVENT ON ANY PREMISE, SITE OR 

LOCATION OF ANY INSURED. 
 

(a) At or from any premises, site or location which is or was at any time owned or 
occupied by, or rented or loaned to, any insured.  However, this subparagraph does 
not apply to: 

 
 

a. The 1973 "owned property" exclusion has been properly 
enforced in only a very few instances.  
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b. Most often, courts have avoided the 1973 "owned property" 
exclusion by resorting to one or more of the following six 
exceptions developed at common law:  

 
1) Groundwater Contamination.  

 
2) Parens Patriae Theory [The doctrine that a 

government has standing to prosecute a lawsuit on 
behalf of the citizens];  

 
3) "Government Cleanup" Theory;  

 
4) Source Remediation Theory;  

 
5) "Threatened" Off-Site Contamination; and  

 
6) "Alleged" Off-Site Contamination.  

 
7) Not all courts agree with every theory. 

 
8) All Exceptions. Some states favor the policyholder 

and have approved all common-law exceptions to the 
1973 "owned property" exclusion that have been 
raised so far. 

 
9) No Exceptions. Some states favor the insurer in that 

they have not yet recognized any exceptions to the 
1973 "owned property" exclusion. 

 
10) Some Exceptions. Some states take an intermediate 

approach by approving some exceptions but rejecting 
one or more others. 

 
5. COVERAGE EXCEPTION # 1:  

 
a. Coverage for bodily injury sustained inside a building and 

caused by smoke, fumes, vapor or soot from the heating or 
cooling system. 

 
b. Motel guest succumbs to carbon monoxide poisoning 

caused by a defective furnace. 
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(i) "Bodily injury" if sustained within a building and caused by smoke, fumes, 
vapor or soot from equipment used to heat, cool or dehumidify the building, 
or equipment that is used to heat water for personal use, by the buildings 
occupants or their guests; 
 

 
6. COVERAGE EXCEPTION # 2: 

 
a. Bodily injury and property damage arising out of the 

insured’s operations. 
 
b.  At a location owned, occupied, rented or loaned to an 

additional insured. 
 
c. If the location was never owned, occupied, rented or loaned 

to any other insured. 
 
 
d. Contractor backs into a diesel fuel tank at construction site 

owned by the general contractor additional insured on the 
policy. 

   
(ii)  "Bodily injury" or "property damage" for which you may be held liable, if you are 

a contractor and the owner or lessee of such premises, site or location has 
been added to your policy as an additional insured with respect to your 
ongoing operations performed for that additional insured at that premises, site 
or location and such premises, site or location is not and never was owned or 
occupied by, or rented or loaned to, any insured, other than that additional 
insured; or 

  
7. COVERAGE EXCEPTION # 3:  

 
a. From an owned, occupied, rented or loaned premises, 

coverage for bodily injury and property damage arising out of 
heat, smoke or fumes from hostile fire. 

 
b. Auto body shop client has a fire in the paint spray booth and 

ashes and smoke form the fire enter surrounding properties 
causing property damage. 
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(iii)  "Bodily injury" or "property damage" arising out of heat, smoke or fumes from a 
"hostile fire"; 

 
8. COVERAGE FORM EXCLUDES any premise or site or location 

that was used for the processing or treatment of waste. 
 

(b) At or from any premises, site or location which is or was at any time used by or 
for any insured or others for the handling, storage, disposal, processing or treatment 
of waste; 

 
9. COVERAGE FORM EXCLUDES  transporting, handling, storing 

treating or disposing of waste.  
 

(c) Which are or were at any time at any time transported, handled, stored, treated, 
dispose of, or processed as waste by or for:  
 

(i) Any insured; or  
 
(ii) Any person or organization for whom you may be legally responsible; or  

 
10. COVERAGE FORM EXCLUDES bringing a “pollutant” to a JOB 

SITE, if in connection with the operations of the named insured but 
some exceptions will apply. 

 
(d) At or from any premises, site or location on which any insured or any contractors 
or subcontractors working directly or indirectly on any insured’s behalf are performing 
operations if the “pollutants” are brought on or to the premises, site or location in 
connection with such operations by such insured, contractor or subcontractor.  
However, this subparagraph does not apply to: 

 
11. COVERAGE EXCEPTION # 4 

 
a. Covers an accidental release of “pollutants” from “mobile 

equipment” if the “pollutant” is used for the mechanical 
functions of the “mobile equipment”. 
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b. Hydraulic line of a road scraper shakes free during operation 
and fluid leak out onto the ground and seeps into the stream 
on the property. 

 
c. Diesel fuel tank of the back hoe is ruptured when backed 

into another piece of equipment causing diesel fuel to leak. 
 

(i)  "Bodily injury" or "property damage" arising out of the escape of fuels, 
lubricants or other operating fluids which are needed to perform the normal 
electrical, hydraulic or mechanical functions necessary for the operation of 
"mobile equipment" or its parts, if such fuels, lubricants or other operating 
fluids escape from a vehicle part designed to hold, store or receive them. This 
exception does not apply if the "bodily injury" or "property damage" arises out 
of the intentional discharge, dispersal or release of the fuels, lubricants or 
other operating fluids, or if such fuels, lubricants or other operating fluids are 
brought on or to the premises, site or location with the intent that they be 
discharged, dispersed or released as part of the operations being performed 
by such insured, contractor or subcontractor; 

 
12. COVERAGE EXCEPTION # 5: 

 
a. Covers if a release of gases, fumes, or vapors within the 

building from materials brought in connection with operations 
being performed. 

 
b. Flooring contractor installing industrial carpet in an office 

building uses a formaldehyde adhesive to bond the carpet to 
the concrete floor and it omits a vapor causing people to get 
sick. 

  
(ii)  "Bodily injury" or "property damage" sustained within a building and caused by 

the release of gases, fumes or vapors from materials brought into that building 
in connection with operations being performed by you or on your behalf by a 
contractor or subcontractor; or 

 
13. COVERAGE EXCEPTION # 6:  

 
a. Covers if the operation causes a hostile fire that emits heat, 

smoke or fumes causing damage at the operational site or 
location. 
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b. Welding contractor completes welding on metal rack storage 
system and slag starts a fire. 

 
 (iii)  “Bodily injury” or “property damage" arising out of heat, smoke or fumes from a 

"hostile fire". 
 

14. COVERAGE FORM EXCLUDES testing, monitoring, cleaning up, 
removing, treating, detoxifying, or neutralizing “pollutants”. 

 
(e) At or from any premises, site or location on which any insured or any contractors 
or subcontractors working directly or indirectly on any insured’s behalf are 
performing operations if the operations are to test for, monitor clean up, remove, 
contain, treat, detoxify or neutralize, or in any way respond to, or assess the effects 
of, “pollutants”. 

 
15. COVERAGE EXCEPTION # 7: 

 
a. CLEAN UP COVERAGE if the expense was necessary 

because of a covered property damage claim and 
 
b. There was no demand, request, order, or statutory 

requirement by a governmental authority. 
 
c. An air conditioning contractor performing operations on 

government buildings causes an escape of ammonia 
pollutants that were confined to the work site itself.  The 
government, in its capacity as property owner, brings suit 
against the contractor for the cost of repairing the property 
damage and cleaning up the pollutants. 

 
(2)  Any loss, cost or expense arising out of any: 

 
(a)  Request, demand, order or statutory or regulatory requirement that any 

insured or others test for, monitor, clean up, remove, contain, treat, 
detoxify or neutralize, or in any way respond to, or assess the effects of, 
"pollutants"; or 

 
(b)  Claim or suit by or on behalf of a governmental authority for damages 

because of testing for, monitoring, cleaning up, removing, containing, 
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treating, detoxifying or neutralizing, or in any way responding to, or 
assessing the effects of, "pollutants". 

 
However, this paragraph does not apply to liability for damages because of "property 
damage" that the insured would have in the absence of such request, demand, order 
or statutory or regulatory requirement, or such claim or "suit" by or on behalf of a 
governmental authority. 

 
16. COVERAGE EXCEPTION # 8: 

 
a. Bodily injury and property damage arising out of products 

and completed operations are not excluded. 
 
b. Bodily injury or property damage caused by an escape of the 

named insured’s fingernail polish removal solution (MEK) 
while stored for shipment in a commercial warehouse not 
owned by or rented to the named insured.  [The insured’s 
product is not “waste” and not at an owned premise.] 

 
c. A claim for bodily injury or property damage arising from a 

pollution incident caused by the insured contractor’s faulty 
installation of a storage tank, pipes and valves. 

 
d. REMEMBER THAT Completed operations losses of this kind 

are not excluded because they do not occur at a site where 
the insured is performing operations.]  

 
Paragraph (2) of this exclusion does not apply if the premises are “your work” and 
were never occupied, rented or held for rental by you.  
 
Paragraph (6) of this exclusion does not apply to “property damage” included in the 
“products-completed operations hazard”.   

 
17. COVERAGE EXCEPTION # 9: Sidetrack Agreement Absolute 

liability.  
 

Paragraphs (3), (4), (5) and (6) of this exclusion do not apply to liability assumed 
under a sidetrack agreement. 
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18. NINE COVERAGE EXCEPTIONS 
 

a. Heating Equipment pollution event.  
 
b. Pollution damage at additional insured property. 
 
c. Hostile fire on premises. 
 
d. Fluids of mobile equipment. 
 
e. Building materials brought into property causing pollution 

event. 
 
f. Operation premise hostile fire. 
 
g. Limited clean up with no government authority involvement. 
 
h. Products and completed operations provided but with other 

exclusions still applying. 
 
i. Loading and unloading operation on a sidetrack that causes 

damage to the sidetrack that is governed by a Sidetrack 
Agreement damages. 

  
D. ISO POLLUTION ENDORSEMENTS THAT APPLY TO THE 

COMMERCIAL GENERAL LIABILITY COVERAGE FORM 
THAT YOU MIGHT SEE  
 
1. The ISO created endorsements that the underwriter might use 

but in reality most companies will not use these 
endorsements. 

 
2. CG 04 28 - Pollution Exclusions - Named Peril Limited Exception 

for a Short Term Pollution Event  
 

a. This endorsement adds an exception for releases of 
pollutants from an insured’s premises or a contractor’s job 
site, which begins and end with 48 hours. 

 
b. The release must be caused by named perils. 
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c. Lightning, windstorm, earthquake, vandalism, explosion, 
implosion, collapse, puncture, bursting, rupture, collision or 
overturn of a tank, vessel, machinery, equipment, etc. 

 
3. CG 04 29 - Limited Exception for a Short Term Pollution Event  

 
a. This endorsement adds an exception for pollution releases 

from an insured’s premises or at a contractor’s job site which 
begins and ends within a 48 hour time frame and is not 
restricted as to the cause of the release. 

 
b. The endorsement that the insurer must be notified within 14 

days after the end of the release.    
 

4. CG 04 30 - Pollution Exclusion - Limited Exception for Designated 
Pollutants  

 
a. The attachment of this endorsement provides coverage for 

the release of a specific pollutant. 
 
b. Used as a part of the insured’s operations; from the 

insured’s premises; or at a contractor’s job site. 
 
c. The pollutant must be designated in the schedule.  

 
5. CG 22 64 - Pesticide or Herbicide Applicator Coverage 

 
6. CG 22 78 - Hazardous Materials Contractors 

 
7. CG 04 22 - Pollution Liability Coverage Extension Endorsement  

 
a. THIS ENDORSEMENT ELIMINATES PARAGRAPH (1) OF 

THE POLLUTION EXCLUSION, THUS PROVIDING 
POLLUTION COVERAGE. 

 
b. This endorsement is rarely used, and companies generally 

do not provide.  
 
8. CG 24 15 - Limited Pollution Liability Extension Endorsement  
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a. THIS ENDORSEMENT PROVIDES COVERAGE FOR 
MOST ON PREMISES, ACCIDENTAL POLLUTION 
DISCHARGES, EXCEPT FROM UNDERGROUND 
STORAGE TANKS. 

 
b. Specialty carriers will use, or they may provide the CG 00 01 

1973 Edition to provide sudden and accidental coverages.   
 

9. CG 21 49 - Total Pollution Exclusion Endorsement  
 

a. Since the overly broad nature of the post-1986 pollution 
exclusion permits insurer abuse, courts will only apply it to 
exclude a loss if: 
 
1) the facts of the claim fit the literal terms of the 

exclusion; and 
 

2) the pollution risk profile as demonstrated by the facts 
of the claim is similar enough to "traditional 
environmental pollution" such that applying the 
exclusion would not be unreasonable or absurd under 
the circumstances. 

 
b. Remember that the courts do not precisely explain how they 

are determining if a given claim scenario is like "traditional 
environmental pollution," it appears as if they are impliedly 
assessing three pollution risk factors: 
 
1) The "operational frequency," which is the frequency 

with which the insured's operations involve the 
pollutant at issue; 
 

2) The "expected toxicity" of the particular substance 
causing injury to the claimant or contaminating the 
environment; and 

 
3) The "geographic exposure," or the potential for 

wide-scale harm as a result of the activity giving rise 
to the claim. 
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Claim Scenario Operational 
Frequency 

Expected 
Toxicity 

Geographic 
Exposure 

Probable 
Claim Result 

Wastes from the insured's 
facility contaminate site 

Very High Very High Very High Excluded 

Toxic emissions from the 
insured's factory pollute air 

Very High Very High Very High Excluded 

Insured sends toxic waste to a 
contaminated recycling facility 

High Very High Very High Excluded 

Contractor is exposed to highly 
toxic chemicals while working at 
insured's factory 

Very High Very High Medium Excluded 

Contractor uses industrial 
materials, which give off highly 
toxic fumes, at a job site 

High Very High High Excluded 

Ammonia leaks from industrial 
refrigerator at the insured's 
warehouse 

Medium Very High  High Excluded 

Exterminator hired by insured 
landlord uses potentially lethal 
chemical 

Low  Very High High  Excluded 

Carbon monoxide fumes from 
insured's HVAC unit injure 
tenants in one apartment 

Very Low High Very Low  Covered 

Exterminator hired by insured 
landlord uses ordinary pesticide 
at one rental unit 

Low  Low Very Low Covered 

Contractor applies ordinary 
building materials, which give 
off fumes, at a job site 

Low Very Low Low  Covered 

Insured landlord is sued for 
allowing buildup of exhaled 
carbon dioxide 

Very Low Very Low Very Low Covered 

Building owner hires contractor 
to install carpet, which gives off 
smelly fumes 

Very Low Very Low Very Low Covered 

Landlord is sued by tenant for 
lead paint exposure 

Very Low Very Low Very Low Covered  

A child at a city pool complains 
about the chlorine in her eyes 

Very Low Very Low Very Low Covered 
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10. CG 21 55 - Total Pollution Exclusion with a Hostile Fire Exception  
 

11. ISO POLLUTION COVERAGE FORMS 
 

a. CG 00 39 - Pollution Liability Coverage Form (Designated 
Sites) 

 
b. CG 00 40 - Pollution Liability Ltd. Coverage Form (sites) 

 
12. These endorsements are not approved in all states and there may 

be state specific pollution endorsements that apply.   
 
13. Check with your underwriter if any of the above is available.  

 
E. Commercial General Liability Coverage Form - Personal 

Injury and Advertising Injury Coverage B Exclusions That 
Apply to Pollution.  

 
1. Pollution Exclusion - In essence, the 1996 language (which has 

been preserved more or less unchanged in subsequent editions) 
represented total pollution exclusion to eliminate the trespass 
coverage granted by some courts. 
 

m.  Pollution  
 

"Personal and advertising injury" arising out of the actual, alleged or 
threatened discharge, dispersal, seepage, migration, release or escape of 
"pollutants" at any time. 

 
2. Clean Up Exclusion  
 

a. The pollution cleanup exclusion applicable to Coverage B is 
identical to Coverage A. 

 
b. It does not contain the clarifying language pertaining to 

property damage claims independent of any governmental 
remediation request, since no such coverage is left intact by 
the basic Coverage B paragraph m. pollution exclusion. 

 



Environmental Impairment and Pollution 
 

© Snoaspen Insurance Group, Inc. 2004 - 2023 Page 81 
 

n.  Pollution-Related  
 
Any loss, cost or expense arising out of any: 

 
(1)  Request, demand or order that any insured or others test for, monitor, 

clean up, remove, contain, treat, detoxify or neutralize, or in any way 
respond to, or assess the effects of "pollutants"; or  

 
(2)  Claim or suit by or on behalf of a governmental authority for damages 

because of testing for, monitoring, cleaning up, removing, containing, 
treating, detoxifying or neutralizing, or in any way responding to, or 
assessing the effects of "pollutants".  

 
 F. Successor Liability Coverages  
 

1. Generally, a company can acquire another in one of three ways, 
 

a. Statutory mergers 
 

b. Stock purchases 
 

c. Asset purchases 
 

2. In a statutory merger, the acquiring company subsumes the target 
company.  
 
a. The target company ceases to exist as a separate entity, 

and only the acquiring company survives the corporate 
transaction.  
 

b. In that kind of situation, state statutes specify that all of the 
long-tail liabilities for IBNR claims and contractual rights of 
the target company—including its rights under occurrence-
based insurance policies—are automatically transferred to 
the acquiring company by operation of law.  

 
3. In a stock purchase, the acquiring company purchases all of the 

stock of the target company so that the acquiring company 
becomes its new owner.  
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a. The target company continues to exist as a separate entity.  
 

b. Its long-tail liabilities and insurance coverage remain in 
place, and the target company can still demand coverage for 
IBNR claims under its pre-acquisition insurance policies the 
same as before the corporate transaction.  

 
4. In an asset purchase, the acquiring company buys all of the 

physical and intangible assets that the target company uses to 
carry on its business.  
 
a. The target company continues to exist as an empty shell.  

 
b. Generally, neither the long-tail liabilities for IBNR claims nor 

the insurance policies of the target company are transferred 
by operation of law to the acquiring company. (There are a 
few exceptions to this.)  

 
c. Normally, they will be transferred only if the acquiring 

company agrees to contractually assume the long-tail 
liabilities for IBNR claims, and the target company agrees to 
assign the insurance policies, under the terms of the 
purchase agreement. 

 
5. Attempting to transfer insurance policies under an asset purchase 

agreement poses a coverage problem.  
 
a. Standard CGL policies contain a "no assignment" clause that 

prohibits the transfer of the policyholder's interest under the 
policy to another party without the insurance company's 
consent.  
 

b. For example, the Common Policy Conditions coverage form 
attached to standard CGL policies states as follows. 
 

F. Transfer Of Your Rights And Duties Under This Policy 
 
Your rights and duties under this policy may not be transferred without our written 
consent except in the case of death of an individual named insured. 
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6. Be very careful with acquisitions.  
 
VI. Fungus, Wet Rot, Dry Rot and Bacteria (Mold) Pollution 

Coverage Issues   
 

Learning Objective # 5: To review mold and its relation to pollution 
coverages.  

 
A. Property Insurance Coverage  

 
1. Fungus Definition      

1.  "Fungus" means any type or form of fungus, including mold or mildew, and any 
mycotoxins, spores, scents or by-products produced or released by fungi.  

 
2. The fungus additional coverage provides coverage for certain types 

of loss from fungus, wet or dry rot, or bacteria that result from one 
of the specified causes of loss (other than fire and lightning) or from 
flood, if the policy has been endorsed to provide flood coverage. 
 

 
E.  Additional Coverage Limited Coverage For "Fungus", Wet Rot, Dry Rot 

And Bacteria  
 

1.  The coverage described in E.2. and E.6. only applies when the 
"fungus", wet or dry rot or bacteria is the result of one or more of the 
following causes that occurs during the policy period and only if all 
reasonable means were used to save and preserve the property from 
further damage at the time of and after that occurrence.  

 
a.  A "specified cause of loss" other than fire or lightning; or  

 
c. Flood, if the Flood Coverage Endorsement applies to the 

affected premises.  
 

 
3. Specified causes of loss defined. 
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"Specified Causes of Loss" means the following: Fire; lightning; explosion; windstorm 
or hail; smoke; aircraft or vehicles; riot or civil commotion; vandalism; leakage from 
fire extinguishing equipment; sinkhole collapse; volcanic action; falling objects; weight 
of snow, ice or sleet; water damage. 

 
4. Coverage applies to direct physical loss, the cost of tearing out and 

replacing property to gain access to the fungus, etc., and the cost 
of testing performed after restoration of the damaged property, if 
there is a reason to believe that fungi, wet or dry rot, or bacteria are 
present. 

 
 
 
2.  We will pay for loss or damage by "fungus", wet or dry rot or bacteria. As used 

in this Limited Coverage, the term loss or damage means:  
 

a.  Direct physical loss or damage to Covered Property caused by "fungus", 
wet or dry rot or bacteria, including the cost of removal of the "fungus", 
wet or dry rot or bacteria;  

 
b.  The cost to tear out and replace any part of the building or other 

property as needed to gain access to the "fungus", wet or dry rot or 
bacteria; and  

 
c.  The cost of testing performed after removal, repair, replacement or 

restoration of the damaged property is completed, provided there is a 
reason to believe that "fungus", wet or dry rot or bacteria are present. 

 
5. Subject to an Annual Limit of Coverage  

 
 
3.  The coverage described under E.2. of this Limited Coverage is limited to 

$15,000. Regardless of the number of claims, this limit is the most we will pay 
for the total of all loss or damage arising out of all occurrences of "specified 
causes of loss" (other than fire or lightning) and Flood which takes place in a 
12-month period (starting with the beginning of the present annual policy 
period). With respect to a particular occurrence of loss which results in 
"fungus", wet or dry rot or bacteria, we will not pay more than a total of $15,000 
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even if the "fungus", wet or dry rot or bacteria continues to be present or 
active, or recurs, in a later policy period.  

 
6. Limits of Insurance Impact  

 
4. The coverage provided under this Limited Coverage does not increase the 

applicable Limit of Insurance on any Covered Property. If a particular 
occurrence results in loss or damage by "fungus", wet or dry rot or bacteria, 
and other loss or damage, we will not pay more, for the total of all loss or 
damage, than the applicable Limit of Insurance on the affected Covered 
Property.  

 
If there is covered loss or damage to Covered Property, not caused by 
"fungus", wet or dry rot or bacteria, loss payment will not be limited by the 
terms of this Limited Coverage, except to the extent that "fungus", wet or dry 
rot or bacteria causes an increase in the loss. Any such increase in the loss 
will be subject to the terms of this Limited Coverage.  

 
5. The terms of this Limited Coverage do not increase or reduce the coverage 

provided under Paragraph F.2. (Water Damage, Other Liquids, Powder Or 
Molten Material Damage) of this Causes Of Loss Form or under the Additional 
Coverage “Collapse”. 

 
7. Business Income and Extra Expense Impact  

 
a. If the policy has been endorsed to provide business income 

or extra expense coverage, and the insured's operations are 
suspended due to a covered cause other than fungus, etc., 
but remediation of fungus, etc., increases the period of 
restoration, business income and extra expense coverage 
applies for only 30 days.  

 
b. If the loss that caused the fungus, etc., does not itself cause 

a suspension of the insured's operations, but the loss due to 
fungus, etc., necessitates a suspension, business income or 
extra expense coverage applies for a maximum of 30 days.  

 
6.  The following, 6.a. or 6.b., applies only if Business Income and/or Extra 
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Expense coverage applies to the described premises and only if the 
"suspension" of "operations" satisfies all terms and conditions of the applicable 
Business Income and/or Extra Expense coverage form.  

 
a.  If the loss which resulted in "fungus", wet or dry rot or bacteria does not 

in itself necessitate a "suspension" of "operations", but such 
"suspension" is necessary due to loss or damage to property caused by 
"fungus", wet or dry rot or bacteria, then our payment under Business 
Income and/or Extra Expense is limited to the amount of loss and/or 
expense sustained in a period of not more than 30 days. The days need 
not be consecutive.  

 
b. If a covered "suspension" of "operations" was caused by loss or 

damage other than "fungus", wet or dry rot or bacteria but remediation 
of "fungus", wet or dry rot or bacteria prolongs the "period of 
restoration", we will pay for loss and/or expense sustained during the 
delay (regardless of when such a delay occurs during the "period of 
restoration"), but such coverage is limited to 30 days. The days need 
not be consecutive.  

 
8. CP 04 31 Changes - Fungus, Wet Rot, Dry Rot, and Bacteria 

Endorsement 
 

a. This endorsement can be used to increase the $15,000 limit 
that applies to direct physical damage and related costs to 
the amount shown in the endorsement schedule as the 
"Revised Limit." 

 
b. It also contains a "Separate Premises or Locations Option." 

If this option has been elected, as indicated in the 
endorsement schedule, the $15,000 annual aggregate limit 
granted in the causes of loss form (or, if applicable, the 
revised annual aggregate limit shown in the endorsement 
schedule) applies separately to each premises or location 
described in the endorsement.  

 
c. Finally, the endorsement can be used to increase the 

indemnity period for business income or extra expense 
coverage under the fungus additional coverage, from the 30 
days specified in the causes of loss forms to the number of 
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days shown in the endorsement schedule.  
 
 
 CP 04 31 Changes - Fungus, Wet Rot, Dry Rot, and Bacteria Endorsement 
 
A.  In the Limited Coverage For Fungus, Wet Rot, Dry Rot And Bacteria, the 

amount of $15,000 is deleted and replaced by the amount indicated in the 
Schedule.  

 
B.  If the Schedule indicates that the Separate Premises Or Locations Option 

applies, then the amount of coverage ($15,000, unless a higher amount is 
shown in the Schedule) is made applicable to separate premises or locations 
as described in the Schedule. For each premises or location so described, the 
amount of coverage is an annual aggregate limit, subject to the terms set forth 
in Paragraph 3. of the Limited Coverage For Fungus, Wet Rot, Dry Rot And 
Bacteria.  

 
C.  The coverage provided under this endorsement does not increase the 

applicable Limit of Insurance on any Covered Property. If a particular 
occurrence results in loss or damage by "fungus", wet or dry rot or bacteria, 
and other loss or damage, we will not pay more, for the total of all loss or 
damage, than the applicable Limit of Insurance on the affected Covered 
Property.  

 
D.  Under the Limited Coverage For Fungus, Wet Rot, Dry Rot And Bacteria, in 

the section applicable to Business Income and/or Extra Expense coverage, the 
number of days (30 days) in both paragraphs is deleted and replaced by the 
number of days indicated in the Schedule.  

 

 
B. Commercial General Liability Coverage for Fungus   

 
1. The Environmental Protection Agency (EPA) has classified mold as 

a pollutant. 
 
2. The CGL Pollutant definition and Pollution Exclusion should apply.  

 
a. Pollutants Definition  
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15.  "Pollutants" mean any solid, liquid, gaseous or thermal irritant or contaminant, 
including smoke, vapor, soot, fumes, acids, alkalis, chemicals and waste. 
Waste includes materials to be recycled, reconditioned or reclaimed. 

 
b. Pollution Exclusion 

  
f.  Pollution 
 
(1)  "Bodily injury" or "property damage" arising out of the actual, alleged or 

threatened discharge, dispersal, seepage, migration, release or escape of 
"pollutants": 

 
(a)  At or from any premises, site or location which is or was at any time 

owned or occupied by, or rented or loaned to, any insured 
 

4. Varying court decisions concerning mold since it is a natural by-
product of the environment and it is not man made.  
 
a. Some say it does not meet the definition of a pollutant. 
 
b. Some say it is a contaminant.  

 
4. If the Total Pollution Exclusion endorsement is not added, the 

Pollution Exclusion does apply to the products and completed 
operations hazard.  

 
a. Mold appears after the work has been completed coverage 

may be granted for the removal and repair.  
 

b. The CG 21 67 Fungi and Bacteria Exclusion should not be 
on the policy.  

 
5. Mold claims could be denied for contractors and others who 

perform operations of removal and repair under the following 
coverage A exclusions. 

 
a. Damage to Your Product Exclusion     
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k.  Damage to Your Product 
 

"Property damage" to "your product" arising out of it or any part of it. 
 

b. Damage to Your Work Exclusion   
 
 
l.  Damage to Your Work 
 

"Property damage" to "your work" arising out of it or any part of it and included 
in the "products-completed operations hazard." 

 
This exclusion does not apply if the damaged work or the work out of which the 
damage arises was performed on your behalf by a subcontractor. 

 
6. CG 21 67 Fungi or Bacteria Exclusion  

 
a. Can be used by insurers to exclude virtually all claims arising 

out of mold or bacteria in a building. 
 
b. It eliminates coverage for bodily injury, property damage, 

and personal and advertising injury "that would not have 
taken place in whole or in part but for" a range of exposures 
to any fungi or bacteria; and any loss, cost, or expense 
entailed cleaning fungi or bacteria. 

 
c. The "but for" language used in the endorsement is 

equivalent to the very broad exclusionary language found in 
standard total pollution exclusion endorsements.  

 
d. One exception is allowed, and it pertains to fungi or bacteria 

that are intended for consumption or contained in products 
intended for consumption, such as edible mushrooms, 
strains of bacteria used to make cheese or yogurt. 

 
e. Food items contaminated with harmful bacteria such as 

salmonella or any injury or damage that can be attributed to 
mold or bacteria is excluded. 
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f. The exclusion is likely to be widely used on the general 
liability policies of contractors, who have the highest 
exposure to mold-related claims; and owners of large 
commercial buildings, who may be subject to bodily injury 
claims from tenants. 

 
g. Such claims would be covered under most pollution liability 

policies, which contain language broad enough to 
encompass mold infestations, and a few of which specifically 
include mold and its toxins as a covered pollutant. 

 
 CG 21 67 Fungi or Bacteria Exclusion  
 
2.  Exclusions  
 

This insurance does not apply to: 
 

Fungi or Bacteria 
 

a.  "Bodily injury" or "property damage" which would not have occurred, in 
whole or in part, but for the actual, alleged or threatened inhalation of, 
ingestion of, contact with, exposure to, existence of, or presence of, any 
"fungi" or bacteria on or within a building or structure, including its 
contents, regardless of whether any other cause, event, material or 
product contributed concurrently or in any sequence to such injury or 
damage.  

 
b.  Any loss, cost or expenses arising out of the abating, testing for, 

monitoring, cleaning up, removing, containing, treating, detoxifying, 
neutralizing, remediating or disposing of, or in any way responding to, or 
assessing the effects of, "fungi" or bacteria, by any insured or by any 
other person or entity.  

 
This exclusion does not apply to any "fungi" or bacteria that are, are on, or are 
contained in, a good or product intended for consumption. 

 
7. CG 24 25 Limited Fungi or Bacteria Coverage  
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a. Insurers desiring to limit CGL coverage with respect to bodily 
injury or property damage from mold, "sick building 
syndrome," and other claims connected to the development 
or spread of fungi or bacteria within a building can provide 
coverage for the exposure on a limited basis by attaching 
this endorsement. 

 
b. Coverage A (bodily injury and property damage liability), the 

endorsement makes coverage subject to a separate 
aggregate limit. 

 
c. This "fungi and bacteria liability aggregate limit" states the 

maximum amount that will be paid for all bodily injury, 
property damage, and Coverage C medical payments arising 
out of "fungi or bacteria" incidents during the policy period. 

 
d. Other limits of insurance pertaining to Coverages A and C 

the policy's each occurrence, "damage to premises rented to 
you," and medical expense limits also apply to covered fungi 
or bacterial liability claims. 

 
C.  The following are added to Section III - Limits of Insurance: 
 

1.  Subject to Paragraphs 2. and 3. of Section III - Limits of Insurance, as 
applicable, the Fungi and Bacteria Liability Aggregate Limit shown in the 
Schedule of this endorsement is the most we will pay under Coverage A 
for all "bodily injury" or "property damage" and Coverage C. for Medical 
Payments arising out of one or more "fungi or bacteria incidents". This 
provision C.1. does not apply to any "fungi" or bacteria that are, are on, 
or are contained in, a good or product intended for consumption.  

 
2.  Paragraphs 5., the Each Occurrence Limit, Paragraph 6., the Damage 

To Premises Rented To You Limit, and Paragraph 7., the Medical 
Expense Limit, of Section III - Limits of Insurance continue to apply to 
"bodily injury" or "property damage" arising out of a "fungi or bacteria 
incident". 

8. Check the Pollution Policy to make sure that it covers mold if the 
policy is sold.  
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a. May be included in the definition of pollutant or pollutant 
condition. 
  

b. It may be within the coverage form exclusion and coverage 
will need to be endorsed.  

 
c. Policy may be silent.  

 
VII. TYPES OF ENVIRONMENTAL INSURANCE  
 

Learning Objective # 6: To identify and explain the types of 
environmental insurance coverages that are available to fill the gaps 
left by pollution exclusions in standard liability policies.  

 
A. Environmental Insurance Coverage Forms Vary With 

Varying Titles – Admitted and Non-Admitted 
 

1. Premises Environmental Liability Insurance [Great American] 
 
2. Indoor Air quality and Mold Liability Insurance [Great American] 
 
3. Contracting Services Environmental Liability Insurance [Great 

American] 
 
4. Professional and Contracting Services Environmental Liability 

[Great American] 
 
5. Professional Plus and Contracting Service Environmental Liability 

[Great American] 
 
6. Excess Environmental Liability Insurance [Great American] 
 
7.  Closure and Post Closure Financial Assurance [Great American] 
 
8. Consultant’s Environmental Liability (CEL) [XL Insurance] 
 
9. Contractor’s Pollution Legal Liability (CPL) [XL Insurance] 
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10. Environmental – Commercial Automobile Liability (AL) [XL 
Insurance] 

 
11. Environmental – Commercial General Liability (GL) [XL Insurance] 
 
12. Environmental – Commercial General Liability for Chemical Risks 

(Chem-CGL) [XL Insurance] 
 
13. Environmental – Pollution Protection Package (PPP) [XL Insurance]  
14. Environmental – Property and Inland Marine (P&IM) [XL Insurance] 
 
15. Environmental – Umbrella (UMB) [XL Insurance] 
 
16. Environmental – Workers’ Compensation (WC) [XL Insurance] 
 
17. Environmental Consultants Professional Liability [XL Insurance]  
 
18. Environmental Impairment Liability (EIL) [XL Insurance] 
 
19. General Contractor’s Pollution Legal Liability (GCPL) [XL 

Insurance] 
 

20. Pollution & Remediation Legal Liability (PARLL) [XL Insurance] 
 
21. Professional and Pollution Liability – General Contractors (PPL-GC) 

[XL Insurance] 
 
22. Real estate Lenders Policy (RELP) [XL Insurance] 
 
23. Remediation Stop Loss (RSL) [XL Insurance] 
 
24. Must read the Coverage Forms and Applications to determine the 

provided coverage.  
 
25. Please remember that the coverage form selection is based upon 

an excellent job of Risk Identification and Risk Analysis.  
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26. The Coverage Form selected must fill the coverage gaps from the 
Commercial General Liability Coverage Form, Commercial Auto 
Coverage Form, Umbrella and Excess Coverage Form, 
Professional Liability Coverage Forms and Directors & Officers 
Coverage Forms. 

 
27. Wholesalers should be contacted as well to contact – Starr, 

Berkley, Markel, and XL Catlain 
 
B. Pollution Legal Liability or Environmental Impairment 

Liability (EIL)  
 

1.  Some Companies use the ISO Pollution Liability Coverage Form   
 

a. This Coverage Form is not commonly written but is showing 
up in the market.  

 
b. Provides coverage to sites listed in the policy or to waste 

facilities in which waste from the designated site has been 
transferred.  

 
c.. Basic Coverages  

 
1) Compensatory damages arising from bodily injury and 

property damage 
 
SECTION I.  POLLUTION LIABILITY COVERAGE 
 

1.  Insuring Agreement. Bodily Injury And Property Damage Liability 
 

a.  We will pay those sums that the insured becomes legally 
obligated to pay as compensatory damages because of "bodily 
injury" or "property damage" to which this insurance applies. We 
will have the right and duty to defend the insured against any 
"suit" seeking those damages. However, we will have no duty to 
defend the insured against any "suit" seeking damages for 
"bodily injury" or "property damage" to which this insurance does 
not apply. We may, at our discretion, investigate any "pollution 
incident" and settle any claim or "suit" that may result. 
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(1)  The amount we will pay for damages is limited as 

described in Section III. Limits Of Insurance; and 
 

(2)  Our right and duty to defend ends when we have used up 
the applicable limit of insurance in the payment of 
judgments, settlements or "clean-up costs". 

 
b.  This insurance applies to "bodily injury" and "property damage" 

only if: 
 

(1)  The "bodily injury" or "property damage" is caused by a 
"pollution incident" from an "insured site" or "waste facility" 
in the "coverage territory"; 

 
(2)  The "bodily injury" or "property damage" is caused by a 

"pollution incident" that commences on or after the 
Retroactive Date shown in the Declarations; 

 
(3)  The insured’s responsibility to pay damages because of 

"bodily injury" or "property damage" is determined in a 
"suit" on the merits in the "coverage territory" or in a 
settlement we agree to; and 

 
(4)  A claim for damages because of the "bodily injury" or 

"property damage" is first made against any insured, in 
writing, in accordance with Paragraph c. below, during the 
policy period or any Extended Reporting Period 

 
2) Reimbursement of mandated off site clean-up costs.  

 
2.  Insuring Agreement. Reimbursement Of Mandated Off-Site Clean-Up Costs 
 

a.  We will pay for "clean-up costs" that the insured becomes legally 
obligated to pay for because of "environmental damage" to which this 
insurance applies. We have the right but not the duty to investigate, 
settle, contest or appeal, at our expense, any obligation asserted 
against an insured to pay "clean-up costs". But the amount we will pay 
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for such "clean-up costs" is limited as described in Section III. Limits Of 
Insurance; and 

 
b.  This insurance applies to "environmental damage" only if: 
 

(1)  The "environmental damage" is caused by a "pollution incident" 
that commences on or after the Retroactive Date shown in the 
Declarations from an "insured site" or "waste facility" in the 
"coverage territory"; and 

 
(2)  The insured’s obligation to pay "clean-up costs" because of the 

"environmental damage" is asserted under the statutory authority 
of the government of the United States of America, Canada or 
any governmental subdivisions of the United States or Canada. 
Notice asserting such obligation must be first received by you 
during the policy period. 

 
3. No other obligation or liability to pay sums or to perform acts or services is 

covered unless explicitly provided for under Supplementary Payments. 
  

d. Bodily injury and property damage must arise from a 
pollution incident on an insured site or a waste facility. 

 
13.  "Pollution incident" means emission, discharge, release or escape of 

"pollutants" into or upon land, the atmosphere, or any watercourse or body of 
water, provided that such emission, discharge, release or escape results in 
"environmental damage". The entirety of any such emission, discharge, 
release or escape shall be deemed to be one "pollution incident". 

 
e. Environmental Damage Definition 

 
6.  "Environmental damage" means the injurious presence in or upon land, the 

atmosphere, or any watercourse or body of water of solid, liquid, gaseous or 
thermal contaminants, irritants or "pollutants". 

 
f. Provided on a claims made basis 

 
1) Retroactive dates 
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2) Extended Reporting Period provisions  
 

g. Limitations 
 
SECTION III. LIMITS OF INSURANCE 
 
1.  The Limits of Insurance shown in the Declarations and the rules below fix the 

most we will pay regardless of the number of: 
 
a.  Insureds; 
 
b.  Claims made or "suits" brought; 
 
c.  Persons or organizations making claims or bringing "suits"; or 
 
d.  Governmental actions taken with respect to "clean-up costs". 

 
2.  The Aggregate Limit is the most we will pay for the sum of: 

 
a.  All damages because of all "bodily injury" and "property damage"; and 
 
b. All "clean-up costs" incurred because of all "environmental damage". 

 
3.  We will pay damages and "clean-up costs" only for the amount of the damages 

or "clean-up costs" which are in excess of the deductible amount, if any, shown 
in the Declarations. Subject to the Aggregate Limit above, the most we will pay 
in anyone "pollution incident" for the sum of: 
 
a.  All damages because of all "bodily injury" and "property damage"; and 
 
b.  All "clean-up costs" incurred because of all "environmental damage"; 

 
will be the lesser of: 
 
(1)  The Each "Pollution Incident" Limit; or 
 
(2)  The sum of those damages and "clean-up costs.” 

 
2. Other Pollution Legal Liability (PLL) and Environmental Impairment 

Coverage (EIL) Forms  
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a. Purpose is to provide off site, third party bodily injury and 
property damage coverage including third party clean-up 
costs.  
 

b. Coverage trigger is usually claims made.  
 

c. Coverage  
 
1)  Bodily injury and property damage related to off 

premises accidents or occurrences.  
2) No coverage for clean up at the insured’s site but 

sometimes it can be endorsed to the contract.  
 

3)  Usually only pays compensatory damages. 
 
4) No Punitive Damages allowed. 

 
5) The bodily injury and property damage must arise 

from an ENVIRONMENTAL HARM.  
 

d. Limits and deductibles  
 

1) Per incident with an annual aggregate.  
 

2)  Deductible pays the lesser of loss minus deductible or 
the policy limit less deductible. 

 
3) Defense Costs (Supplementary Payments)  

 
a) Within limits or can be in addition to limits.  

 
b) Some policies contain a per site defense limit.  

 
e. Coverage Territory  
 
f. Common Coverage Form Exclusions  

 
1) Expected or intended 

 
2) Contractual  
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3) Willful violation of government regulation  
 
4)  Products and Completed Operations premises if 

damage arises out of the premises 
 
5)  Damages to alienated premises if damage arises out 

of the premises 
 
6) Employment injuries  
7)  Damage to property owned, rented to, used by or in 

the care of the insured  
 

8) Punitive damages 
 

9) Auto, watercraft, and aircraft 
 

10) Drilling wells 
 

11) Offshore facilities 
 

12) Acid Rain  
 

13) Clean-up of waste disposal facilities 
 
14) New Exclusions Showing Up  
 

a) Cap and Trade  
 
b) Asbestos 

 
c) Fungus 

 
d) Lead 

 
e) Pandemic 

 
g. Underwriting requirements  

 
1) Information necessary to obtain PLL insurance 

includes completion of an application, disclosure of at 
least the previous 2 years' financial information, 
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details regarding any prior pollution claims or 
incidents, and any reports concerning environmental 
conditions at the sites to be covered.  

 
2) Keep in mind that while detailed and full sub-surface 

delineation is no longer required to obtain PLL 
coverage, the more information a business owner can 
provide to an insurer regarding environmental site 
conditions, the better. 

h. Limitations for the coverage  
 

1) May exclude any potential environmental risks that 
are apparent. (Not complete coverage) 

 
2) May not cover all of the requirements under RCRA.  
 
3) Claims made issues:  

 
a) Retroactive date limits past events and it may 

not be the coverage needed for the client. 
 

b) Policy cancellation and problems with 
retroactive dates and tail coverage.     

 
C. Contractors Environmental Impairment Liability Coverage 

(CEIL) 
 

1.  Coverage Form Purpose: Coverage for the pollution exposures 
arising out of environmental work, especially on premises of others. 

 
2. Gradual Pollution Incidents are covered.  
 

A.  COVERAGE 
 
The Company will pay on behalf of the Insured all sums that the Insured shall 
become legally obligated to pay as Loss as a result of Claims for Bodily Injury, 
Property Damage, or Clean-up Costs caused by a Pollution Conditions 
resulting from Covered Operations. The Pollution Conditions must be 
unexpected and unintended from the standpoint of the Insured. Claims for 
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Bodily Injury, Property Damage, or Clean-up Costs must be first made against 
the Insured and reported to the Company during the Policy Period.  

 
POLLUTION CONDITIONS means the discharge, dispersal, release, seepage, 
migration, escape, or presence of smoke, vapors, odors, soot, fumes, acids, alkalis, 
toxic chemicals, liquids or gases, waste materials, including medical, infectious, or 
pathological wastes, or other irritants, contaminants, pollutants, or radiation, including 
electromagnetic fields and naturally occurring radioactive materials, into or upon land 
or structures thereupon, the atmosphere, or any watercourse or body of water 
(including groundwater), provided such conditions are not naturally present in the 
environment in the concentration or amounts discovered.  
Source: American International Specialty Lines Insurance Company (AIG) 2000.  

 
3. Sudden and Accidental Pollution Incidents are covered. 

 
B. Sudden and Accidental Pollution Incidents Only 
 
"Occurrence" means the temporally sudden and accidental discharge, dispersal, 
release or escape of "pollutants." 
 
"Pollutants" means any solid, liquid, gaseous or thermal irritant or contaminant 
including but not limited to smoke, vapor, soot, fumes, acids, alkalis, chemicals, 
petroleum and waste. Waste includes materials to be recycled, reconditioned or 
reclaimed. 
 
Source: Contractors Pollution Liability Policy United Coastal Insurance Company.  

 
4. Who needs the coverage? 

 
a. Emergency response contractors  

 
b. Industrial cleaning contractors  

 
c. Environmental remediation contractors  
 
d. Underground storage tank installation and removal 

contractors 
 

5. Common Characteristics  
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a.  Can be written on an indemnification basis or a pay on 
behalf of basis. 

 
B.  The Company shall pay ... "damages" ... if the "damage" is first incurred during 

the "policy period" of this Policy. For purposes of this condition, it is stipulated 
and agreed that for all claimants and "claims" the calendar date on which 
"damage" is first incurred shall be deemed solely and exclusively to be that 
date on which any individual or entity first has notice that the "pollution 
condition" exists; 

 
Source: Contractors Pollution Liability Coverage Part, Gulf Insurance Company, Form ENVCPL 01B 10 98. 

 
b. Compensatory damages only (General and Special 

Damages) 
 
The Company shall pay on behalf of the "insured" those "damages" in excess of the 
Self Insured Retention that the "insured" becomes legally obligated to pay: 
 
2. If the "damages" result from a "pollution condition" at any site where any 

"Insured" or any independent contractor working on behalf of any "insured," is 
performing, or has performed, any contracting or remediation operations 
anywhere in the world; 

Source: Contractors Pollution Liability Coverage Part, Gulf Insurance Company, Form ENVCPL 01B 10 98.  

 
c. Special Definition of Property Damage 

 
1) Damage to tangible property including loss of use of 

undamaged property and 
 
2) "Cleanup costs" refers to amounts spent to remove or 

neutralize pollutants and restore the damaged 
property to an uncontaminated condition. Under most 
forms, costs incurred to test for or determine the 
extent of contamination are covered as cleanup costs, 
but some policies consider these outlays to be claim 
expenses.  

 
Property Damage means the following: 
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1. Physical injury to or destruction of tangible property including the resulting loss 
of use thereof; 

 
2.  Cleanup costs incurred by a third party or mandated by any governmental 

entity; 
 
3. Loss of use of tangible property that has not been physically injured or 

destroyed. 
 
4.  Physical damage to soil, surface water, groundwater or plant or animal life. 
 
Source: Contractors Pollution Liability Policy, CNA Insurance Company, Form G-130922-A, Ed. 02/99. 

 
d. Written on a claims made basis and usually requires that 

claims be made and reported during the policy period.  
 

e. Defense is included within the limits of coverage  
 
We will not settle any claim without our informed consent. If we recommend a 
settlement to you, which is acceptable to the claimant, and you elect to contest the 
claim or continue any legal proceedings in connection with the claim; our obligation to 
defend ceases and our liability is limited to the total amount for which the claim could 
have been settled plus the amount of claim expenses incurred up to the time we 
made the recommendation for settlement. 
 
Source: Contractors Pollution Liability Policy, CNA Insurance Company, Form G-130922-A, Ed. 02/99.  

 
f. Limits of Insurance 

 
1) Blanket, project specific or site specific  

 
2) Per loss with an aggregate  

 
The deductible stated in the Declarations applies to each Loss because of all Bodily 
Injury, Property Damage, and Environmental Damage arising out of any one Pollution 
Condition or out of the same, related or continuous Pollution Conditions. The 
deductible shall be paid by the NAMED INSURED and remain uninsured. 
 
Source: Contractor's Pollution Liability Policy, American International Specialty Lines Insurance Company, Form 68056 
(6/97). 
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g. Exclusions  
 

1) Those common to other liability policies     
 

2) Other special exclusions  
 

a) Expected or Intended Injury exclusion to limit 
intentional pollution acts such as dumping in a 
vacant lot or improperly disposing of material in 
to the dumpster.   

 
Coverage does not apply to any LOSS based upon or arising out of any dishonest, 
fraudulent, malicious or knowingly wrongful act committed by or at the direction of the 
INSURED. Notwithstanding the foregoing, such insurance as would otherwise be 
afforded under this Policy shall be applicable with respect to each and every 
INSURED who did not personally commit or personally participate in committing or 
personally acquiesce in or remain passive after having personal knowledge of one or 
more dishonest, fraudulent, or malicious or knowingly wrongful acts, errors, or 
omissions pertaining to this exclusion.  

 
b) Known Conditions  

 
A.  Any Claim based upon or arising out of Pollution Conditions existing prior to 

the inception date of this Policy, if any employee of the Named Insured 
responsible for environmental affairs, control or compliance or any manager, 
supervisor, officer, director, or partner of the Named Insured knew or 
reasonably could have foreseen that such Pollution Conditions could give rise 
to a Claim. 

 
Source: Contractor's Pollution Liability Policy, American International Specialty Lines Insurance Company, Form 68056 
(6/97). 

 
 c) Transportation Exclusions   

 
 

C.        Collision or Accident of Any Auto 
 
F.  any "claim" which arises from, or is in any way related to, any collision or 

accident of any kind, involving any kind or type of automobile, truck, boat, 
watercraft, airplane, helicopter, or other aircraft or vehicle of any kind or type; 
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Source: Contractors Pollution Liability Coverage Part, Gulf Insurance Company, Form ENVCPL 01B 10 98. 

 
d) Contractual Liability Exclusion  

 
The insurance provided by this Coverage Form does not apply to: 
 
"Bodily injury", "property damage", or "environmental contamination" for which the 
insured is obligated to pay damages or costs by reason of the assumption of liability 
in a contract or agreement. This exclusion does not apply to liability for damages that 
the insured would have in the absence of the contract or agreement. 
Source: Limited Pollution Coverage Form Work Sites, The Maryland Insurance Company, Form 930069 Ed. 4/95. 

 
3) Generally, excludes involvement in a Joint Venture. 
 
4) A separate coverage form is necessary for the Joint 

Venture to cover the partners. 
 
5) Watch out for nuclear exclusions, especially if the 

contractor is hauling tailings.   
 
h. Terms may be flexible and negotiable.  

 
D. Underground Storage Tank Liability Insurance  

 
1.  Coverage is a hybrid of first party property and third party liability 

coverage elements. 
 

a. Coverage A Bodily Injury and Property Damage for an 
Underground Storage Tank Incident Definitions. 

 
14.  "Underground storage tank incident" means a "release" from an "insured tank". 

The entirety of continuous or repeated "releases" from the same "insured tank" 
shall be deemed to be one "underground storage tank incident".  

 
8. "Insured tank" means any petroleum underground storage tank not excluded or 

exempted from the definition of underground storage tank under section 6991 
of the Hazardous and Solid Waste Amendments of 1984, including any 
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attached underground pumps and piping, if such tank is owned or operated by 
you and is listed in the Declarations of this policy. "Insured tank" does not 
include any tank which has been replaced by you during the policy period or 
the Extended Reporting Period, if such replacement is done without our 
agreement in writing. 

 
b. Insuring Agreement 

 
SECTION I. UNDERGROUND STORAGE TANK COVERAGE 
 
1.  Insuring Agreement. Bodily Injury And Property Damage Liability 
 

a. Coverage A - Bodily Injury and Property Damage Liability  
 

(1) We will pay those sums that the insured becomes legally 
obligated to pay as compensatory damages because of "bodily 
injury" or "property damage" to which this insurance applies. 

 
(2)  This insurance applies to "bodily injury" and "property damage" 

only if: 
 

(a) The "bodily injury" or "property damage" is caused by an 
"underground storage tank incident" that commences on or 
after the Retroactive Date shown in the Declarations of this 
policy and before the end of the policy period; 
 

(b)  The insured’s responsibility to pay damages because of 
"bodily injury" or "property damage" is determined in a 
"suit" on the merits in the "coverage territory" or in a 
settlement we agree to; and 

 
(c)  A claim for damages because of the "bodily injury" or 

"property damage" is first made against any insured, in 
writing, in accordance with Paragraph (3) below, during the 
policy period or any Extended Reporting Period we provide 
under Section V. Extended Reporting Periods.  

 
c. Coverage B Corrective Actions Coverage Definition [Cure 

Coverage]   



Environmental Impairment and Pollution 
 

© Snoaspen Insurance Group, Inc. 2004 - 2023 Page 107 
 

 
2. "Corrective action costs" means reasonable and necessary expenses incurred 

by you in response to a confirmed "underground storage tank incident" for 
corrective action as specified in 40 CFR Sections 280.60-280.67 and 40 CFR 
Section 280.72 promulgated by the Federal Environmental Protection Agency 
(EPA). 

 
d. Coverage B Corrective Action Insuring Agreement. 

 
b.  Coverage B. Corrective Action Costs 

 
(1)  We will pay those sums the insured becomes legally obligated to pay for 

"corrective action costs" to which this insurance applies as a result of an 
"underground storage tank incident". 

 
(2)  This insurance applies only if: 

 
(a)  An "underground storage tank incident" commences on or after 

the Retroactive Date shown in the Declarations of this policy and 
before the end of the policy period; and 

 
(b)  Such "underground storage tank incident" is reported in writing, 

in accordance with Paragraph (3) below, during the policy period 
or any Extended Reporting Period we provide under Section V. 
Extended Reporting Periods. 

 
(3)  An "underground storage tank incident" will be considered reported at 

the earliest time:  
 
(a)  You report to us, in writing, an "underground storage tank 

incident"; 
 
(b)  You report to an "implementing agency", in writing, an 

underground storage tank incident,  
 
(c)  You receive a written notice from an "implementing agency" 

which requests or demands that you take action due to an 
"underground storage tank incident". 
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(4)  The amount we will pay for damages because of "bodily injury" or 
"property damage" (Coverage A) or for "corrective action costs" is 
limited as described in Paragraph 1. of Section III. Limits. . . .  

 
2.  Underwriting requires inspection prior to quoting and binding 

coverage.  
 
3. Providers of Coverage  

 
a. Private Carriers.  

 
b. State UST Funds.  

 
1) Found in 28 states.  

 
2) State funds provide only part of the required 

coverage. 
 
4. The limits available for this coverage range from $1 million to $10 

million, with minimum premiums as low as $2,000 per tank and 
minimum deductibles of $5,000. 

 
E. Waste Transportation Pollution Liability Insurance 

 
1. Exposures  

 
2. Coverage  

 
a. Liability  

 
1) Loading and unloading  

 
2) In-transit  

 
3) Trucking, or motor carrier, companies that are subject 

to regulation under the Motor Carrier Act of 1980 are 
required to furnish evidence of financial responsibility 
at minimum limits determined by the commodity that 
they transport 
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b. First Party Site Pollution Coverage  
 

1) Site pollution includes the clean-up.  
 

2) Historical and or ongoing contamination coverage.  
 

c. Typically, subject to a deductible or self-inured retention. 
  
F. Environmental Professional Liability - Engineers and 

Consultants Errors and Omissions Liability Insurance and 
Professional Environmental Consultants Liability  
 
1. Separate policy.  
 
2. Can be covered by an endorsement to the professional liability E & 

O Policy.  
 
G. Property Transfer and Remediation Insurance and Post 

Acquisition Real Property Insurance  
 

1. Provides coverage for cleanup costs of real property when 
contamination is first discovered after the named insured acquires 
the property. 

 
2. First introduced in 1991.  

 
3. Underwriting.  

 
a. Environmental audit required usually at a minimum price. 

 
b. Full Scale Environmental Investigation may be required after 

indications discovered from audit report. 
 
c. Full scale environmental investigation can be very 

expensive.  
 

H. Financial Institution Environmental Liability Insurance 
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1. The court case United States v. Fleet Factors Corp created the 
exposure. 

 
2. Coverage.  

 
a. Protects financial institution from liability to third parties, 

including regulatory agencies, arising from ownership 
interest in polluted property. 

 
b. Protects the insured from economic loss suffered because of 

borrower inability to repay the loan on contaminated 
property.  

 
c. Coverage to include off-site migration of pollution, pollution 

from ongoing operations, and even third-party bodily injury in 
limited cases.  

 
d. Limits have been extended to $10 million per site and $20 

million aggregate, and the policies can be written on a per-
site basis or for an entire loan portfolio. 

 
I. Other Types of Environmental Insurance  

 
1. Site Owners Pollution Legal Liability Insurance (PLL) or Cost Cap 

Policy  
 

a. An owner of a polluted piece of property has already 
expended thousands or even millions of dollars to 
investigate and obtain cost estimates to clean up the site.  

 
b. The property owner wants some product that will protect him 

should the remediation project run over budget due to a 
change in governmental regulations or if the environmental 
remediation contractor encounters previously unknown 
contamination on the jobsite within the scope of work. 

 
c. The cost cap policy essentially provides coverage for the 

excess costs and expenses to remediate pollution conditions 
at a covered location.  
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d. It does not provide for third-party claims of bodily injury or 
property damage, as it is not meant to serve as a PLL policy.  

 
e. Legal defense costs may or may not be provided.  

 
f. It is written on a claims-made-and-reported basis with 

significant self-insured retention amounts (generally 
$250,000 or greater), and a policy term of generally no 
longer than the timeframe to complete the remediation 
project. 

 
g. A detailed remedial work plan is required, with detailed cost 

budget, and any covered costs more than that work plan to 
be paid by the insurer up to the applicable liability limits.  

 
h. Coverage is not provided for just any type of cost overrun; 

rather, the excess costs must generally arise out of one of 
the following contingencies:  
 
1) A material change in governmental regulations or 

cleanup standards during the project;  
 

2) The discovery of increased levels of pollution; or  
 

3) The discovery of pollution not within the original work 
plan.  

 
i. A change in conditions that would trigger coverage must be 

reported to the insurer in an expeditious manner to avoid 
coverage issues, and usually the insured is required to 
submit regular status reports to the insurer, who will be 
monitoring the project's status. 

 
j. Merger and Acquisition representations and warranties in the 

purchase agreement may require the purchase of this 
coverage.    

 
2. Directors and Officers Environmental Insurance  
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a. Also available is a policy that covers pollution-related claims 
against directors and officers that are excluded from 
standard D&O policies.  

 
b. This coverage is especially important for directors and 

officers of an environmentally sensitive operation or 
environmental remediation projects. 

 
3. Owners Controlled Contractors Insurance Liability Program (OCIP) 

or Contractors Controlled Insurance Liability Program (CCIP) 
a. Because of the substantial pollution liability loss exposures 

in large environmental cleanup projects, site owners typically 
require pollution insurance coverage from contractors 
performing professional services or remediation operations 
at the site.  

 
b. However, high minimum premiums faced by each contractor 

individually and the reality that many contractors do not carry 
pollution coverage on an ongoing basis often make it 
impractical to require each contractor to purchase a separate 
policy to cover the cleanup work. 

 
c. Under an owner-controlled insurance program, the site 

owner purchases the primary pollution insurance protection 
for itself and all contractors involved in the project.  

 
d. The program can provide CPL insurance and environmental 

consultants E&O insurance or asbestos abatement liability 
and asbestos consultants E&O coverages. 

 
e. Commonly a program of this type is established by the site 

owner purchasing a single $5 million per occurrence, $10 
million aggregate CPL or E&O insurance policy, or a policy 
that combines these coverages.  

 
f. Individual contractors are then endorsed onto the policy 

through the completion of a simplified application process. 
 
g. The site owner is the named insured on the policy, and the 

contractors are added as additional named insured. 
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4. Closure and Post Closure Insurance (Waste Disposal Site) 
 

a. Surety Bonds posted to confirm financial capability to 
perform if required.  

 
b. Coverage can be written under a PLL or an EIL policy but it 

must be renewed every year.    
 

5. Asbestos and Lead Liability   
 
a. Asbestos abatement liability insurance policies typically track 

the CGL policy form.  
 

b. Most provide coverage for asbestos abatement operations 
by amendment of the CGL pollution exclusion.  

 
c. Both the CPL and asbestos abatement liability policy use 

payroll and receipts as the rating basis to determine 
premium.  

 
d. Since these coverages are redundant for premium 

computation purposes, if two different insurers are being 
used, each of the insurers should be aware of the existence 
of the other policy and should issue endorsements that 
enable the insured to avoid paying double the necessary 
premium.  

 
e. Policy forms and insurer integrity vary a great deal within the 

asbestos abatement liability insurance market. 
 

J. Quick Pollution Liability Checklist  
 

1. What are the retroactive dates for the Claims Made Policy?  
 

2. What are the Extended Reporting Period Provisions of the Claims 
Made Policy?  

 
3. What is the Self Insured Retention or Deductible?  

 
4. How are defense costs handled?  
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a. In addition to the limits?  
 

b. Within the limits? (Usually within the limits)  
 
5. What locations are covered?  

 
a. Scheduled locations only?  

 
b. Blanket locations?  

6. What injuries and damages are covered?  
 

a. Bodily injury and property damage?  
 

b. Off premises clean up?  
 
c. On site remediation or cleanup? 

 
7. Who is an insured?  

 
a. Named insured in the declarations page?  

 
b. Officers, directors, stockholders, partners, members, and 

employees?  
 

c. Newly acquired or formed entities included?  
 

8. Is mold covered or excluded?  
 

9. What are the per occurrence and aggregate limits of coverage and 
are there separate limits for the commercial general liability 
coverage and the clean-up coverage?  

 
10. What are the exclusions?  

 
a. Contractual?  
 
b. Intentional non-compliance with statute or regulations?  

 
c. Ownership, maintenance, use and loading or unloading or 

autos, water craft, and aircraft? 
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d. Loading and unloading of cargo or stock?  
 

1) Absolute exclusion?  
 

2) Off premises only?  
 

e. Asbestos and lead excluded?  
 

f. Underground Storage tanks excluded?  
 

g. Ports and offshore facilities excluded? 
 

h. Professional liability exposures excluded?  
 

i. EPA National Priorities List (Superfund Sites) excluded?  
 

j. Fines and penalties excluded?  
 

k.  Punitive damages excluded? 
  

K. Risk Management Techniques that Apply to the Exposure  
 

1.  Avoidance  
 

a. Client should not buy or lease anything.  
 

b. Client should not perform any operations.  
 

c. Client should not manufacturer or sell products.  
 
d. The tail of past acts may still haunt the client. 

 
2. Non- Insurance Transfer  

 
a. One party transfers the responsibility and liability to another 

party. 
 

Lessor agrees to indemnify, defend and hold harmless Lessee, its directors, officers, 
shareholders, employees, agents, contractors, subcontractors, subtenants, concessionaires 
and invitees from and against any and all claims, demands, losses, liabilities, judgments, 
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settlements, damages, penalties, consequential damages (including those arising out of 
Lessee=s loss or impaired use of the premises), exemplary damages, fines, encumbrances, 
liens, remediation, abatement, costs and expenses of investigation in defense of any claim, 
action or suit, demand or administrative proceeding (including reasonable attorney’s fees) 
arising directly or indirectly from the presence or suspected presence of any Hazardous 
Materials in, upon, beneath or affecting the premises, or arising in any manner whatsoever 
out of the violation or obligation under any of the laws and any federal, state or local statute, 
regulation, guidelines, requirement, order, ordinance, code, license, permit, or similar items 
relating to the protection of the environment or human health and any common law cause of 
action or liability related  to the environment, public health or personal injury or property 
damage arising from exposure re to any Hazardous Materials or arising in any manner 
whatsoever out of the presence of USTs beneath the surface of the Leased Premises or the 
leakage of Hazardous Materials from the USTs onto the Leased premises. 

 
b. Remember that the client is not transferring the liability; he or 

she is only transferring the obligation to pay. 
 

c.  Can the Indemnitor honor the contract and make the 
payments if necessary?  

 
d. Always consult an attorney in developing non-insurance 

transfer agreements.  
 

3. Risk Control  
 

a. Site assessments prior to purchasing or leasing property. 
 

b. Phase One Assessment.  
 

1) Review records for the site. 
 

2) Review past, current and proposed uses for the site.  
 

3) Physical inspection of the site. 
 

4) Review and Inspect adjacent land.  
 
5) Review Regulatory records. 

 
6) Costs range from lows at $3,500 to highs of $35,000. 
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c. Phase Two 
 

1) Testing for pollutants. 
 

2)  Analysis of soils, air, building insulation and water 
samples. 

 
3) Develop an abatement plan with recommendations for 

control.  
 
4) Cost will range from $15,000 to $125,000 or more 

depending on the pollutants.  
 

4. Insurance Risk Transfer  
 

a. Insurance contract that responds to third party bodily injury 
and property damage and includes remediation coverage. 

 
b. Coverage for operations, underground tanks, contractor 

operations, products and completed operations, transit and 
professional liability exposures.    

 
VIII. POLLUTION MARKET AND TARGET RISKS  

 
A. Pollution Market place  

 
1. The market for pollution liability coverage has traditionally been 

broken down into three segments:  
 

a. "Generators": businesses such as manufacturers and 
service stations with a recognized and ongoing exposure to 
pollution incidents;  

 
b. Environmental operations: remediation contractors, 

engineers, consultants, haulers, and makers of equipment or 
products used in environmental remediation; and  

 
c. General business operations: without a clearly defined 

environmental liability exposure but subject occasionally to 
such claims. 
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2. Insurance coverage for risks in the first two categories has been 
available at generally stable prices and terms in recent years, even 
during the hard market that beset other lines.  

 
a. That continues to be true of "generator" risks, but insureds in 

the second category environmental contracting and servicing 
operations have faced a somewhat harder market in the last 
year, with significant premium increases and, in some cases, 
a restriction of coverage provisions, especially for the 
professional liability exposures of engineers and consultants.  

 
b. That trend is expected to continue through 2019 and 2020. 

 
3. Business entities in the third category: those with only occasional or 

difficult-to-measure pollution exposures can expect the market to 
vary between very hard and very competitive.  
 
a. General contractors and subcontractors seeking contractor’s 

pollution liability (CPL) insurance have encountered rapidly 
rising premiums and restrictive coverage provisions in the 
last couple of years, and many have had to turn to 
alternative risk financing or contractual transfer strategies to 
deal with the exposure.  

 
b. Many pollution liability policies, for example, are now written 

to exclude mold claims, with a buy-back option that allows 
the insurer to underwrite the exposure on a submission-by-
submission or even project-by-project basis.  

 
4. The financial risk segment of the market, offering products that 

cover the contingent environmental risks associated with real estate 
transfers and corporate mergers and acquisitions, or cap the cost of 
known remediation obligations, continues to be a hotbed of 
innovation.  
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5. This segment of the market is very competitive but also requires 
careful scrutiny of policy provisions, since coverage terms can vary 
widely.  

 
6. Currently, there are six major insurers writing environmental 

insurance products on a readily available basis with significant 
capacity and many different coverage options:  
 
a. Chartis, American International Specialty, or AIG 

Environmental 
  

b. XL Environmental (formerly ECS) Capital,  
 

c. Chubb Environmental Solutions,  
 
d. Ace Insurance,  

 
e. Zurich,   
 
f. Gulf/Travelers 
 
g. STARR (Environmental) 
 
h. Berkley 
 
i. Markel  
 
j.  XL Catlain 

 
k. It is estimated that these markets account for approximately 

85 percent of environmental premiums written each year.  
 

l. While others offer environmental insurance (American 
Safety, Markel, Great American, Travelers, Seneca, Liberty 
Mutual, Hartford), such products are often underwritten on a 
limited risk basis with capacity and coverages less broad 
than that offered by the six major insurers. 
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7. Each insurer offers coverage on both admitted and non-admitted 
paper, depending on the risk to be insured and the nature and 
extent of any manuscript endorsements attached to the policy.  

 
8. Despite the relative limited number of insurers offering 

environmental insurance products, consumers find a marketplace 
of competitive coverage options and pricing, even in today's 
hardening insurance market. 

 
B. Target Risks  

 
1. Pollution Legal Liability Insurance. (PLL) 

 
a. The PLL policy is most suitable for firms with operations that 

present a threat of contamination to surrounding properties 
from any materials considered to be pollutants under the 
CGL policy. 
  

b. PLL insurance can also be used to meet the financial 
responsibility requirements for landfills and treatment 
storage and disposal sites under the Resource Conservation 
and Recovery Act, for petroleum operations under the Oil 
Pollution Act of 1990, and under various state financial 
responsibility laws. 

 
c. The following target markets. 

 
1. General manufacturers  

 
2. Chemical manufacturers  
 
3. Petroleum and mining operations  

 
4. Landfills and treatment, storage, and disposal 

facilities  
 

5. Utilities  
 

6. Health care industry  
 



Environmental Impairment and Pollution 
 

© Snoaspen Insurance Group, Inc. 2004 - 2023 Page 121 
 

d. PLL insurers have targeted larger firms, and the minimum 
premiums and self-insured retentions on these programs 
range from $10,000 to $25,000, and from $25,000 to 
$50,000, respectively.  

 
e. Programs have been established for smaller sized 

operations with less pervasive exposures at minimum 
premiums of $5,000 and SIRs of $25,000.  

 
f. Special programs have been established for industry groups 

(e.g., health care) to address some of the unique 
environmental risks of those groups. 

 
2. Contractors Pollution Liability Insurance.  

 
a. Contractors pollution liability (CPL) insurance can be 

considered stopgap coverage for the pollution exposure 
arising out of environmental work.  

 
b. It provides pollution liability and defense coverage for bodily 

injury, property damage, and environmental cleanup costs 
for the contractor's described operations. 

 
c. Although CPL coverage has its roots in pollution legal liability 

insurance, a standard PLL policy provides little or no 
insurance protection for contractors.  

 
d. The PLL policy covers pollution emanating from the insured's 

owned sites, while the CPL policy recognizes that a 
contractor will be operating on sites owned by others. 

 
e. CPL coverage is available for, and should be considered by, 

any contractor who is working on environmentally sensitive 
projects.  

 
f. Because most properties being developed today have had 

some previous commercial or agricultural use, environmental 
exposures are not limited to heavy industrial or waste 
disposal sites.  
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g. Currently insurers are willing to provide the coverage on an 
incidental basis but are reluctant to insure non-
environmental contractors who are bidding on remediation 
work.  

 
h. Contractors that have been specifically targeted by CPL 

insurance markets include the following. 
 

1) Environmental remediation contractors  
2) Underground storage tank installation/removal 

contractors  
 

3) Emergency response contractors  
 

4) Industrial cleaning contractors  
 
5) Mobile treatment contractors  

 
6) Biological remediation contractors  

 
IX. Conclusion  
 

A. Know the coverage you are selling and be careful with the 
Claims Made Disclosure requirements in your state.  

 
B. Work with your client in completing the applications.  
 
C. Be incredibly careful on the financial strength of the 

insurance carrier chosen. 
 
D. Read the Coverage Forms Carefully.   

 
 
 
 
 
 
 




